Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



THE LAWRENCE S. FLETCHER 
MEMORIAL FUND 



STANFORD SCHOOL OF LAW 




( 






r\^ 



.-.^i^' 









SDiio uHu un 



I- 



^^ 











PRACTICAL TREATISE 



OH 



THE LAW 



BELATIXO TO 



THE SPECIFIC PERFORMANCE 



or 



Contrattcf. 



BT 

EDMUND BATTEN, ESQ., 

BARRISTER-AT-LAW. 



LONDON: 
WILLIAM BENNING & Co., LAW BOOKSELLERS, 

43, FLEET STREET. 
1849. 



LOVDOK .' 
rRIKTKD BY RATMKR AND ffOnORft, 

100, Fetter l^ane. Fleet Street. 



ADVERTISEMENT. 



The Law relating to the Specific Performance of Con- 
tracts has not been separately treated of by any legal 
writer. It has of course occupied a place in works on 
the general system of Equity Jurisprudence, and one 
branch of it, that relating to Contracts of Sale, has 
been dealt with by Sir Edward Sugden ; but with the 
exception of a Treatise by Mr. Newland, published so 
long ago as 1810, no work exists, any considerable 
portion of which is devoted to the subject. 

The Author has, therefore, considered that a Trea- 
tise which should exhibit a connected view of the 
Principles of the law applicable to this subject, illus- 
trated by the cases in which they have been established 
by actual decision, would be acceptable to the Profes- 
sion; and although he cannot hope that the present 
Work adequately supplies the deficiency, he ventures 
to trust, that his labours may be found useful to the 
Student as well as to the Practitioner. 

Lnicoijr*8 Ikh, 
I5th Decefkber^ 1848. 
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INTRODUCTION. 



It is a principle of natural justice, that a man should 
perform his agreement. A proper system of Juris- 
prudence should secure, if possible, the exact fulfilment 
of the actual contract; if that cannot be obtained, then 
a sufficient equivalent. 

The Common Law of England does not accord in 
this respect with the rules of natural justice. The 
party in whose favour an executory agreement is 
made, is entitled by the Common Law to damages 
only, in the event of its being imperformed (a). 

Thus if a man covenant to settle his lands upon his 
marriage, or to convey them for a valuable considera- 
tion ; the covenantee, at common law, can only recover 
damages for the breach of such covenant, and has no 
remedy there, to enforce the settlement or conveyance 
of the lands themselves. 

But the end of all contracts being the actual accom- 
plishment of the thiug stipulated, this measure of 
damages by no means answered the object proposed, 
and was an inadequate remedy. Upon thb ground a 
Court of Equity interfered and dealt with the corrupt 
conscience of the party, when he refused to perform 



(a) Smith on Contracts, 296 ; Harnett r. Yielding, 2 Sch. & Lef. 586 ; 
Taaker v. Small, 3 M. & C. 68. 
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what he had stipulated; and to make the remedy 
adequate to the mischief, the court directed that to be 
done which a man in honesty and conscience ought of 
himself to do : Namely^ the estate itself to be settled ; 
or otherwise a performance of what was agreed upon 
according to the contract (6). 

The earliest traces of the equitable jurisdiction in 
directing the performance of agreements is to be found 
in a case stated in the Year Book of 8 E. 4, 4 B. 
where it is said by Jenney, " if I promise to build you 
a house and do not perform my promise you have 
your subpoena." And Fineux, Chief Justice, in the 
21 Hen. 7, speaking upon the different remedies given 
in the courts for non-performance of contracts, observes, 
^^ if a man bargain with another that he shall have his 
land for £10, and that he will make him an estate 
therein by such a day, and he do not make the estate, 
an action upon the case lies, but it is to be observed, 
in that he shall only recover damages; but, by sub- 
pcena, the chancellor may compel him to execute the 
estate or imprison him." So that the jurisdiction of 
the Court of Chancery in these cases is clearly dedu- 
cible from about this period (c). 

Notwithstanding these early instances of an acknow- 
ledgment of the jurisdiction of equity in this respect, 
yet the authority of that Court in decreeing a specific 
performance of promises, on breach of which a remedy 
might have been had in damages at common law, was 
much questioned so late as the 14th of James 1 ; 
for in the case of Bromage and Jenning, wherein the 

(b^ Powell on Contracts, Vol. 11. p. 3. 

(c) Fitz. Abr., tit. Subpana^ pi. 7. And 21 Hen. 7, 41. Bro. tit, 
Ac. Ca. 72. 
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former sued in the Marches of Wales against the latter, 
for not making a lease according to his bargain, a 
prohibition was prayed in the King's Bench ; because 
an action npon the case lay at common law. And it 
was said by Coke, Doderidge, and Houghton, that, 
without doubt, a Court of Equity ought not to enforce 
the making the lease ; for, if it might, to what purpose 
was the action on the case or of covenant ? And Coke 
said, that this would subvert the intent of the cove- 
nantor, who meant to have an election either to pay 
damages, or make a lease; whereas this was to compd 
him to make a lease against his will, and a prohibition 
was granted (d). 

But even at that period. Lord EUesmere, the then 
Chancellor, laid down that when the law cannot give 
a lease or a thing promised but damages, there is some 
cause for the Court to compel the party to perform 
the thing promised (^). 

And the law seems to have been settled in favour 
of the jurisdiction of Courts of Equity, to decree the 
specific performance of agreements soon afterwards. 
For in Molineux's case, which arose in the second of 
Charles the First, such suits were said to be common 
in Courts of Equity ; and the Court of Queen's Bench 
refused to grant a prohibition against a suit for specific 
performance in the Court of Requests; because the 
plaintiff could not sue at common law to assure land, 
but only to recover damages (/). 

The jurisdiction is now perfectly settled ; and to 
use the language of Sir William Grant, supposing the 

(d) Powell on Contracts, Vol. U. d. 5, 6. (e) Tothill, 229. 

(/) Molineax*8 case, Latch. 172, see N07. 88. 
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contract to have been entered into by a competent 
party, and to be in the nature and circumstances of it 
unobjectionable, it is as much of course in Chancery 
to decree a specific performance as to give damages at 
law {g). 

I propose, in the following Treatise, to inquire into 
the doctrine and practice of Courts of Equity, respect- 
ing the specific performance of contracts : and it seems 
desirable to divide the inquiry into three parts : first, 
to consider what are the contracts which Courts of 
Equity will direct to be specifically executed; se- 
condly, in what manner these contracts are enforced 
by the Courts ; and thirdly, what are the general 
consequences in equity, which follow from the doc- 
trine that these contracts are thus to be performed in 
specie. These three divisions will occupy the three 
Books of the Treatise. 

Contracts, the specific performance of which will be 
decreed in equity, must be entered into by competent 
parties : the contracting parties must actually agree, 
come to one conclusion upon a common subject-matter ; 
their wills must be free and unbiassed, their minds 
fuUy informed, and the conclusion must be certain 
and defined ; and all this must be properly proved to 
the satisfaction of the Court. 

A contract implies two parties, each ^ving some- 
thing in return for that given by the other : if this 
reciprocity of consideration does not exist, the trans- 
action is a matter of bounty, with which no system of 
jurisprudence can efifectually interfere. It is a first 

(jg) Hall V. Warren, 9 Ves. 608. 
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I»iDciple of equity, that there must be a valuable con- 
sideration for the agreement which it is asked to 
enforce ; there must be something proceeding from the 
one party to render the promise of the other binding 
in equity. 

The consciences of both parties are bound by their 
agreement to the mutual performance of it. The 
Courts interfering on behalf of one of these parties to 
enforce the execution of the agreement by the other, 
must see that the obligation of the party applying to 
them, is also fiilly performed. They cannot insist on 
the other party Ailfilling his part, unless he gets that 
w^ch he stipulated for. In short, equity requires 
mutuality of consideration. 

Again, the doctrine of Courts of Equity is, that 
contracts are to be performed in specie, that is the 
proper mode, according to the principles of equity, of 
satisfying the obligation laid on the contracting parties 
by their agreement. Unless therefore equity can 
secure to each party specifically, that which he in- 
tended to get, the object of its interference is not 
attained ; there must be to complete the mutuality of 
consideration, mutuality of remedy. 

The law can never regard as a valid consideration 
that which is illegal ; an illegal consideration is not 
only no consideration at all, but contracts founded 
upon it are to be discouraged ; and if the agreement 
be to carry out an illegal object, it is obviously what 
a Court of Equity cannot attempt to effectuate. 

Courts of Equity have only certain defined modes 
of process, by which they can enforce the performance 
of agreements, and it often happens that, although 
the conscience of the party is bound, yet, there is no 
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means of securing the performance of the obligation in 
specie ; in such cases, the Courts cannot interfere. 

We have said that the jurisdiction in equity to per- 
form contracts in specie, was introduced on account of 
damages at law being an inadequate remedy : but this 
inadequacy was only the occasion of the interference 
of these Courts ; the ground of their interference was 
that contracts bind the conscience of the parties to 
fulfil them : but it is a sufficient answer to a bill for 
specific performance now, that the damages recoverable 
at law are an adequate satisfaction for the breach of 
contract. 

Many of the contracts which confer a binding obli- 
gation in the eyes of a Court of Equity confer no right 
to recover damages at law ; it is only as regards those 
contracts upon which there arise rights at law as well 
as in equity, that the jurisdiction of equity, is, as it is 
often said to be, discretionary. 

Where the double remedy exists, if equity does not 
interfere, the party still has his legal remedy open; 
there is no absolute denial of justice in refusing 
equitable relief; accordingly, equity is very nice and 
scrupulous in exercising this discretion, where the 
agreement is hard or unreasonable, or in any way 
oppressive or injurious. 

Lastly, equity will never interfere on behalf of a 
person whose conduct has not been itself correct; if 
there has been an attempt at unright.eous dealing on 
his part, he will get no assistance; the more rigid 
forms of the legal tribunals may exclude this conduct 
from their notice, but it will certainly prove a per- 
sonal bar in a Court of Conscience. 

Each of these propositions will occupy our attention 
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in order in the several chapters of the First Book of 
this Treatise. 

Equity in decreeing a specific performance looks at 
the real nature of the contract and the suhstantive 
object of the contracting parties; and to secure this 
to them, if the contract has apparently been executed, 
and yet some essential part of the agreement haa not 
be^i carried out, the Courts neglect the fact of the 
apparent execution and compel a specific performanoe 
of the actual agreement. 

Courts of Equity are satisfied if each party gets 
substantially that which he intended to get under the 
agreement, and if this result has been obtained, al* 
though not in the form of a specific execution of the 
agreement, the Courts considering that the obligations 
arifling under the contract are satisfied, will not allow 
any application to be made to them for a formal per- 
formance and will restrain any attempt to recover 
damages at law for non-performance. 

But in determining what is a substantial perform- 
ance of the agreement, there are certain limits within 
which Courts of Equity confine themselves ; the agree- 
ment to be performed is that actually come to by the 
parties, and these Courts can no more control the ex- 
press terms of the contract, than a Court of Law. 

If a Court of Equity entertains a suit for the specific 
performance of a contract, it will allow no portion of 
the relief upon the contract to be obtained at law. 

These propositions in their order will form the sub- 
ject of the chapters of the Second Book. 

The jurisdiction of equity to enforce the specific 
performance of contracts being established, it follows, 
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that, what is covenanted to be done, ought to be done, 
and is considered in equity as done. The effect of the 
contract is in equity produced by the contract itself: 
an agreement to sell an estate passes the estate; a 
contract respecting any subject affects the subject 
itself. 

An agreement thus conferring an interest in equity, 
that interest can be assigned and transferred to a third 
party, who will be entitled to the same remedies for 
specific performance as the party under whom he 
claims. 

Notice of the agreement will bind a third party 
taking the legal right to the property from the person 
who entered into the agreement. 

But the agreement is considered as equivalent to 
the act agreed to be done, only between the contract- 
ing parties themselves, and those who claim under 
them ; it cannot be so considered in relation to third 
parties. 

These propositions will form the subject of the 
chapters of the Third and last Book. ^ ' 
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BOOK I. 



ON THE BSSEiniAL CONDITIONS OF A CONTRACT WHICH 
WILL BE SPECIPICALLY ENFORCED BY A COURT OF 

EQurrr. 



CHAPTER I. 

The Contract must be made bettceen competent Parties. 

Generally speaking, all parties who are competent to 
bind themselves at law are competent to enter into 
agreements which equity will enforce. But there are 
distinctions between the rules of law and equity on 
this point. 

Generally, an infant is not bound by any agree- 
ment, and cannot, therefore, sustain a suit for specific 
performance of a contract (a). But settlements made 
upon the marriage of infants, under certain circum- 
stances, bind them. 

The Statute of Jointures includes infants (b) ; and, 
in the case of a female infant marrying, it has been 

(a) Flight 9. Bollftnd, 4 Rum. (5) Drury v. Drnry, 4 B. C. C. 

298 ; Conway o. Shrimpton, 1 B. 506 (n). 



2 AGREEMENTS BY INFANTS. 

decided, that a jointure of an equitable nature, which • 
if legal, would have barred the wife's dower, shall, if 
made with the assent of her parent or guardian, bar 
her in equity : and that if it would not, if legal, have 
barred her dower, it shall not have that eflTect in 
equity (c). 

An agreement before the marriage of a female in- 
fant to give her certain benefits in lieu of dower and 
thirds, will not bar her claim to the thirds, if her 
husband die intestate ; it only raises an election at her 
husband's death (d). 

A settlement of the personal property of a female 
infant made on her marriage is binding, as being the 
settlement of the husband, who would otherwise be 
entitled to the property on the marriage (e). 

Lord Hardwicke (/) and Sir John Leach (g) con- 
sidered, that in this respect there was no distinction 
between the personal estate of the wife absolutely 
vested in possession in the husband, and choses 
en action and reversionary interests which might 
survive to the wife: but it is now decided, that a 
settlement upon the marriage of a female infant of 
her choses en action cannot bind her more than the 
act of her husband can do so alone (A). And in two 
cases, although the female infants were wards of Court, 
and settlements had been made under the direction 
and with the sanction of the Court, yet they were not 

(c) Carruthers o. Carruthers, 4 (/) 3 Atk. 613. 

B. Cf. C. 500 ; Corbet v. Corbet, I (^) Trollope o. Linton, 1 S. & S. 

S. & S. 612, S. C. 5 Russ. 254. 477. 

(d) GluYer v. Bates, 1 Atk. 439. (A) Ashton v. Macdougall, 5 
(tf) Harvejr v. Ashley, 3 Atk. Beay. 56 ; Hastings v. Orde, 1 1 

607; Ainslie o. Medlycott, 9 Ves. Sim. 205; Ellison v. Elwin, 18 

13; Simson r. Jones, 2 R. & M. Sim. 309. 

365. 



MARRIAGE SETTLEMENTS OF INFANTS. 6 

considered binding, the Court being regarded simply 
as a trustee (i). 

A female infant cannot be bound by a settlement 
made on her infancy as to her landed property (j). 

Of course infants attaining twenty-one are bound 
by their own consent; and very great care need be 
taken that in relying on the inefficiency of a contract 
by an infant, this point is not overlooked. A male 
infant acquiescing in the settlement after twenty-one, 
or a female infant acquiescing in it after twenty-one 
and the death of her husband, is bound by it (k). 

Other circumstances connected with the law of 
husband and wife have made contracts by infants 
apparently binding on them, when in fact, the decision 
does not go at all upon that ground. Thus, in Dum- 
ford V. Lane (l) a female infant married an adult, and 
upon the marriage, articles were entered into for the 
settlement of the estate by fine after the wife attained 
twenty-one, to uses for the benefit of the wife and 
children. Instead of this, after her attaining twenty- 
one, the fine was le^ed to uses to enable the husband 
to borrow money ; the mortgagees had notice. Lord 
Thurlow held that the settlement could not be avoided 
during the marriage; that the husband and those 
taking under him with notice were bound in con- 
science to give effect to the uses of the settlement; 
that the assent of the wife could make no difference ; 
that the wife's intention, as manifested by the fine, was 

(t) Simson v. Jones, and Hast- Beattjr, 210; Milner v. Lord Hare- 

ings 9. Orde, vbi tupra, wood, 1 8 Ves. 259. 

(j) Lucy©. Moor.SB.P. C.614; (A) Jarman's Bythewood, 9 vol. 

M. R. in Clough v. Clough, 6 Ves. 35 ; Lord Thurlow, in 1 B. C. C. 

717 ; Stamper o. Barker, 5 Madd. 116. 

157 ; Lecky v. Knox, 1 Ball & (0 ^ B. C. C. 106. 

B 2 
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to give the estate to the husband. This case and others 
of the same class (m) decide, that though in the case 
of marriage articles executed by the wife while under 
age she is not bound, still the husband cannot join 
with the wife, when she comes of age, in varying the 
articles (n). 

So again in Slocombe v. Glubb, a male infant mar- 
ried an adult ; and she contracted that her estate 
should be settled in a particular manner. Lord 
Thurlow compelled the husband, when of age, to give 
effect to the settlement. He said, " if a woman be- 
fore marriage conveys her property and agrees to 
settle her general expectations, when they shall feU in, 
and this be done without any fraud upon the intended 
husband, such an agreement must be executed, and 
the husband, when of age, must answer her con- 
tract" (o). 

It seems that infancy on the part of the husband at 
the time of the marriage is no bar to a claim upon 
him after he becomes of age, on account of any 
liability his wife had incurred before marriage. 

It was formerly considered that infants are ^to be 
bound by contracts, if for their benefit, but this doc- 
trine cannot now be supported. The two cases generally 
cited to establish the doctrine are, the Bishop of Bath 
and Wells v. Hippisley (/?), which was the case of an 
infant being bound by an award made upon a refe- 
rence upon his guardian's and his own consent; but 
this was only an agreement respecting the profits of 

(m) Medcalfe o. Ives, 1 Atk. 64. (p) 2 B. C. C. 545. 

(n) Per Sir E. Sugden, C. I. ; ip) Cited by Lord Hardwicke, 

Blackwood v. Borrowes, 4 D. fie W. 3 Atk. 614. 
471. 
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the infant's property, during minority, which it was 
competent for the guardian alone to make ; and Hoi* 
lingshead v. Hollingshead (^), which was a covenant by 
an infant and his mother to settle land on marriage of 
a certain yearly value, he having a power to settle the 
same by way of jointure. But Lord Alvanley, M.R., 
examined the Register's Book for this case, and said 
^' I am extremely reluctant to lay it down that in the 
case of an infant, the mother could covenant for him 
further than he could for himself, I therefore sought 
to see whether he had done any act after he was of 
age to confirm it, and I cannot but believe he did 
so*' (r). The Courts, indeed, regard with favour an 
agreement made by a guardian, which is beneficial to 
the infant, and in BrummeU v. Clavering, an agree- 
ment being made by a parent, tenant for life, who died 
appointing testamentary guardians for his child, the 
Court restrained the guardians from using the settle* 
ment in ejectment during the minority (s). 

Unless the case of election exists, when the Court 
may elect which course is for the infant's benefit (<), 
the Court has no jurisdiction to alter the property of 
an infant, so as to bind the legal estate, on the notion 
of its being beneficial to the infant (u). 

It is decided that the Court cannot by its order, 
directing a sale, make a good title to the purchaser, 
the Court having power to bind the equitable estate 
only (v). 

(9) Cited, 2 P. Wma. 229. («) Simson v. Jones, 2 R. & M. 

(r) In Jackson v. Jackson, 4 B. 365 ; Hastings v. Orde, 11 Sim. 

C. C. 466 ; see Capes v, Hutton, 2 206. 

Russ. 357. (v) Calvert v. Godfrey, 6 Beav. 

(1) 3 Swanst. 690. 97 ; reto r. Gardner, 2 Y. & C. C. 

(0 Chetwynd r. Fleetwood, 4 B. C. 312; Garmstone v. Gaunt, 1 

P.C.435. Coll. 577. 
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But if there are parties before the Court who could 
convey the legal estate, as trustees is in the case of 
realty, or the executor in the case of personalty, 
then the decree of the Court will bind the equities ; 
and if beneficial to the infant, and made with due 
provisions for preventing the interests of third parties 
from being affected, the Court will direct conversion 
of the property of infants (w). 

Of course a lunatic cannot enter into a contract ; 
but in ex parte Tabbert, Lord Eldon established an 
agreement by the committee o£ a lunatic's estate, the 
lunatic being tenant for life without impeachment of 
waste, that the owner of the adjoining land should 
work the coal under the lunatic's estate, the agree- 
ment being reported by the Master to be for the 
benefit of the lunatic (x). 

An agreement by a married woman is, generally 
speaking, quite ineffectual to bind her, or those claiming 
under her (y). 

At law some few exceptions occur, such as where the 
husband is civilly dead, and where particular customs 
give a capacity of contracting to married women {z). 

In Equity a married woman is allowed to have a 
separate estate ; but the question, whether she, having 
separate property, can be bound by a general or specisJ 
agreement, is one of considerable nicety. 

(it) Lord Winchelsea r. Nor- (y) Ab to contract by husband 

cline, 1 Yem. 435 ; Inwood v. and wife relating to her estate, see 

Twyne, Amb. 417 ; «c parte Brom- Humphreys v. Mollis, Jac. 73 ; and 

field, 1 Ves. jun. 453 ; 3 Bro. C. observations of the V. C. Knight 

C. 510; Ashburton p. Ashburton, Bruce in Salisbury v. Hatcher, 2 

6 Ves. 6 ; Webb v. Lord Shaftes- Y. & C. C. C. 54. See p. 62. 
bury, 6 Madd. 100 ; Ware v, Pol- (z) See also in Equity, 2 Vern. 

hill, n Ves. 279; ex parte Phillip, 104, 8 P. Wins. 39; Castleton p. 

19 Ves. 119. Fitzwilliams, Gary, 144. 

(x) 6 Ves. 429. 
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The doctrine of Lord Thurlow, in Hulme v. Tenant, 
seems the most somid : that '^ if a Coart of Equity 
says a feme covert may have a separate estate, the Court 
will bind her to the whole extent, as to making that 
estate liable to her own engagements ; as, for instance, 
for payment of debts, &c/' (a). At the same time the 
decision in Hulme v. Tenant was only that the per- 
sonal estate, and rents and profits of the real estate, 
could be affected, the Chancellor holding that ^^deter- 
mined cases went thus far, that the general engage- 
ment of the wife shall operate upon her personal 
property, and shall apply to the rents and profits of 
her real estate, and that her trustees shall be obliged 
to apply the personal estate and the rents and profits 
of the real estate as they arise, to the satisfaction of 
such general engagement." 

In Aylett v. Ashton (A), Lord Cottenham, then M.R., 
dismissed a bill for specific performance of an agree- 
ment entered into by a married woman for the sale of 
property, one-fourth of which was settled, but it did 
not appear how, to her separate use; the ground of 
the decree was, that an attempt was made to charge a 
married woman personally, the trustees of the separate 
property not being parties. But in his judgment his 
Lordship said, "Although a feme covert has power, and 
the Court has jurisdiction over the rents and profits 
of her separate property, no case has given effect to 
her contracts against the corpus of her separate estate." 
Now in Sturgis v. Corp (c) there was a reversionary 
interest given to a married woman, but to her separate 

(a) 1 Bro. C. C. 16. (6) 1 M. & C. 105. (c) 13, 8. 190. 
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use, Sir W. Grant, M.R^ hdd that it could be assigned 
by her, and that without examination, saying, ^^K the 
principle is, that she is as to that property 9k feme sole^ 
and has a disposing power, she has as much a disposing 
power over her reyersionary interest as over her inter- 
est in possesion." And Sir Edward Sngden, G. I. (d)j 
said, no doubt if a prc^perty were limited to the sepa- 
rate use of the lady, she might dispose of it, and her 
power might be executed, although the property is 
reversionary. And Lord Gottenham, in Owens v. 
Dickenson (^), improved of Lord Thurlow's doctrine, 
and said, that if a married woman has a power to deal 
with her separate property, she has the other power 
incident to property in general, namely, the power of 
contracting debts to be paid out of it. 

The true distinction seems to be that pointed out 
by Sir AV. Grant, M. R., in the case of Heatley v. 
Thomas (/) : that the question is, whether the pro- 
perty was separate property to all intents and purposes ; 
because it seems clear, that to the extent to which it 
is separate property, the Court will give effect to the 
contracts of the owner ; if she has only a power over 
it by wiU, it will be impossible to bind it ; but it seems 
tliat if she has a power over it by deed, and agrees to 
exercise that power, or if it is settled generally to her 
own use after the determination of the coverture, she 
can alienate it as if she were a feme sole. This is the 
true doctrine of Hulme if. Tenant (^r), which, it was 
remarked by Lord Brougham (A), "Lord Eldon re- 

(d) Batt V. Cuthbertaon, 4 D. & (/) 15 Ves. 596. 

W. 396 ; Major v. Lansley, 2 R. & (g) 1 Bro. C. C. 16. 

M.355;St«acrv.Nel80D,2Beav.245. (h) In Murray v. Barlee, 3 M. 

(<?) Cr. & Ph. 48. & K. 2-23. 
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peatedly expressed his doubts about ; but it has been 
constantly acted upon by other Judges, and never in 
decision departed from by himself." 

In Greatley v. Noble (t) it was urged, that in no case 
has a demand against a married woman, arising out 
of a fraud, been decreed to be satisfied out of her 
separate estate. Sir John Leach, Y. C, said, ^^If it 
were necessary now to decide the point, I think it 
would be difficult to find either principle or authority 
for reaching the separate estate of a feme covert as if 
she were a feme sole^ without any charge on her part 
either express or to be implied." And in Stuart r* 
Lady Kirkwall (j), the same Judge said, alluding to 
this case, that he had expressed his opinion, that the 
separate estate of a feme covert was not liable to 
answer general demands upon her. In Aguilar v. 
AguQar, following the decisions of the Duke of Bolton 
V. Williams, and Jones v. Harris, (£) he decided that 
no claim could be made against a married woman, 
on account of an implied assumpsit, for being incapa- 
ble of contract or general engagement, this Court could 
not fasten upon her separate property those equities 
which arise out of contract and general engage- 
ment. 

Now Sir John Leach, in his anxiety to exclude the 
case of implied engagements, goes beyond the decisions 
of the other Judges; because the doctrine of Lord, 
Thurlow and Lord Cottenham is, that a feme covert 
having a separate estate, is capable to the extent of 
that estate of entering into contracts, and binding that 

(0 3 Maddock, 79. (A) 5 Maddock, 414, 2 Ves. jun. 

Ij) 3 Maddock, 387. 138, 9 Ves. 486. 
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property by a general engagement : and accordingly, 
in Dowling v. Maguire(/), a married woman, con- 
tracting by letter to pay £1,500 for the next presen- 
tation to a living, was held entitled to file a bill for 
specific performance, she being liable to make her 
contract good out of her separate property. 

But it is quite settled there can be no implied 
assumpsit raised against a feme covert (m), that is, to 
use the language of Sir F. Pollock, C. B., the law 
saying she contracted because she ought to have con- 
tracted (n). It does not appear fix^m Chester v. Piatt, 
where Sir John Leach held a feme covert not liable 
upon a contract for the purchase of an estate, whether 
she had signed the contract or not ; if she did sign it, 
the decision is not according to the received doctrine ; 
but if she did not sign it, those acts of part perform- 
ance which, in the case of a feme sokj would have 
been considered as implpng a contract, and as there- 
fore binding, were properly held not to bind a feme 
covert (o). 

In a late case Sir E. Sugden, C. I., said, ^'I hope 
that the Court may feel itself at liberty to treat a 
woman entitled for her separate use in possession, as 
sui juris ^ so as to bind her interest where she prevails 
upon her trustee to commit a breach of trust. But 
this could only be where the wife really acted for 
herself" (p). 

In Power v. Sheil it was held, that an agreement by 

(0 Ll. & Goold. t. Plankett, 1. Sugden, V. & P. 232. 

(m) Murrayo. Barlee,4Sim. 82. (p) Mara v. Manning, 2 Jones 

(it) Gore V, Gibson, 13 M. & W. & Lat. 318 ; see Ryder v. Bicker- 

623. ton, 3 Swan. 80 (n); Cocker v. 

(o) Chester o. Piatt, Rolls, 1829, Quayle, 2 R. & M. 595. 
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an adult female, before marriage, to take a coy«[ia]it 
in bar of dower, would not bind her unless the repre- 
sentative of the husband satisfied the covenant, and 
there being no assets, her claim to dower was not 
barred. Sir A. Hart, C. I., said, if an adult female 
before marriage contracts that she will not claim dower, 
a Court of Equity will not enforce that contract. Lord 
Alvanley's observation in Carruthers v. CarruthersC^) 
was referred to, when that Judge said, ^^I do not say, 
that if she had been adult, she might not have bound 
herself: she might have taken a provision out of the 
personal estate, or she might have even taken a chance 
in satis&ction for her dower, acting with her eyes open, 
but an infant is not bound by a precarious interest" 
But the Lord Chancellor observed, this would be a 
new equity. "I know no jurisdiction which a Court 
of Equity has to say, you may do that, which the law 
says you shall not do. The law says, the intended 
wife shall not by contract bar her dower, except cer- 
tain requisites are complied with ; equity may dispense 
with the form of those requisites, but not with the 
substantial matter they all tend to, that is a solid pro- 
vision for the wife, such as was agreed on by the 
contracting parties." K this decision is correct, it 
must be considered as overruling the opinion of Sir 
J. Leach, in Simpson v. Gutteridge (r), who there 
approves of Lord Alvanley's opinion, and disallowed 
an objection to a title on the ground that the validity 
of the provision for the wife in bar of dower was not 
proved. But Sir A. Hart's views seem to agree with 
the decision of Lord Thurlow, in Tew v. Lord Witt- 
er) 4 B. C. C. 513. (r) 1 Madd. 609. 
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terton (*), where a woman having previously to her 
marriage accepted a bond for an annuity out of the 
real and personal estate of her husband, and agreed 
that it should be in bar of dower, yet, the assets 
proving insufficient, she was allowed to go against 
the estates of which her husband was tenant in tail, 
and of which she was dowable. But the objection 
which this doctrine would raise to many titles, does 
not seem to have been considered of importance by 
conveyancers (t). 

It may be observed, that whilst equity permits mar- 
ried women to transact as to their separate property, 
it expects all such transactions to be perfectly fair and 
open (w). 

A Court of Equity, whose peculiar province it is to 
prevent fraud, will never allow its rules to be the 
means of effecting fraud. '^K an infant is old and 
cunning enough," said Lord Cowper, "to contrive and 
carry on a fraud, he ought to make satisfaction for 
it " (v) ; and the same holds in the case of a feme 
covert. Infancy or coverture shall be no excuse in the 
case of fraud {w). Lord Mansfield, in Zouch v. Par- 
sons, said, " in one word, the privilege of infants is to 
be used as a shield, not a sword ; it never is to be the 
cover of fraud" (a?) : thus, if the elder son promise his 
father to give the younger £100, if the father will 
desist from making a settlement which he intended on 
the younger son, by which means the father desists 

(*) 3 B. C. C. 489. The report (r) Watts v, Cresswell, 9 Vin. 

in 1 Ves. j an. 451, is inaccurate. Abr. tit. Enfant, n. pi. 24, p. 415. 

(t) Power V. Sheil, 1 Moll. 896 ; (t£^) Cory v. Gertcken, 2 Madd. 

see S. C. 1 Beattv, 48. 40 ; see 3 Hare, 505. 

(u) Per Sir VV. Grant, M.R.; (x) 3 Burr. 1794. 

Ddbiac r. Dalbiac, 16 Ves. 125. 
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from the settlement, though the eldest son was an 
infant, he shall be compelled to pay the £100 (y). So 
Lord Thurlow said, "if there was a fraud of which 
the infant was cognizant, she would be bound as much 
as an adult " {z). 

Eleemosynary and ecclesiastical corporations are 
not bound by any thing in the shape of an agreement 
regarding their lands, unless it is evidenced by a deed 
or writing with their corporate seal affixed to it (a). 
A corporation is a body politic owing its existence to 
the law, and only able to speak or act through the 
medium which the law gives it. All corporate acts 
indeed need not be evidenced by the common seal, but 
the rule is stringent as to agreements concerning 
land {b). 

In Taylor v. Dulwich Hospital, Lord Chancellor 
Parker says, "as to the signing of private persons, 
namely, the master, warden, and fellows, that cannot 
be such a contract as binds the college ; for a contract 
to bind that (or indeed any corporation as to its re< 
venue) must be under its common seal. It is true 
there would have been some equity if the intestate 
had, after this order for a new lease at the old rent, 
laid out money in improving or building on the pre- 
mises in confidence and reliance on such order." So 
&T the doctrine has met with the approbation of suc- 
ceeding Judges, but his Lordship's concluding obser- 

(v) 2 Com. Dig. Chan. 3 B. 6. Charlton, 6 M. & W. 821 ; Slark 

(z) 1 Bro. C. C. 858. v. the Highgate Archway Co. 5 

(a) FerSirL.ShadwellfV.C.E. Taunt. 792; Beverlej v. Lincob 

m Carter v. the Dean of Elj, 7 Gaa Lisht and Coke Co. 6 Ad. & 

Sim. 227. EU. 9w { Arnold v. the Major of 

(h) See Mayor of Ludlow r. Pode, 6 Scott N. B. 741. 
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vations, although agreeable to the old rule (c), hardly 
state the law now. " However, even in that case, he 
should have had his reparation only from the private 
persons signing the order, not against the college " (d). 
The equity of the case would seem to be, that the 
corporation having received the benefit of the expen- 
diture, should do that upon the hope of which being 
done the money was laid out, and this is the doctrine 
of later decisions. This is the ground upon which 
equity considers that the part performance of contracts, 
excepts them from the operation of the Statute of 
Frauds, and it is completely recognised by Lord Cotten- 
ham,in the London and Birmingham Railway Company 
V. Winter (e). There an agreement had been entered 
into between the agent of the defendant and an agent 
of the Company for the sale of land for the purpose 
of the railway of which the company had taken pos- 
session. It was contended, on behalf of the defendant, 
that a corporation could only bind itself by its cor- 
porate seal, and that there was no evidence that Cooke 
was so appointed agent of the company, and that the 
contract was not binding on it. Sis Lordship said, 
"it is not very easy to reconcile all the cases on the 
subject: but the case of the Mayor of Stafford t;. 
Till (/) is very similar to the present, as to the cir- 
cumstances of the parties to the contract. There the 
Court of Common Pleas thought that the corporation 
was entitled to support an assumpsit for use and occu- 

(c) Strange r. Beynbridge, 21 (e) Cp. & Ph. 57. 
Elfz. Gary, 146. (/) 4 Bing. 288. 

(d) 1 F. Wmg. 656. 
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pation against a tenant, who though he did not hold of 
them by deed, had had actual enjoyment of their land ; 
so here the plaintiffs have not only been acting on the 
contract by entering into possession of the property, 
but have actually destroyed the property enjoyed by 
the defendant previously to the contract, by making 
their railway over it. If, therefore, it were necessary 
for the defendant to file a bill against these plaintifis, 
I have no doubt but that they would be compelled, 
specifically, to perform the contract." The dictum of 
Sir John Leach, in Marshall v. Corporation of Queen- 
borough (^,) is to the same effect, that if a regular 
corporate resolution passed, for granting an interest 
in a part of the corporate property, and upon the faith 
of that resolution, expenditure was incurred, he was 
inclined to think that both principle and authority 
would be found for compelling the corporation to make 
a legal warrant in pursuance of that resolution (h). 
The case of Maxwell v. Dulwich College (t) seemed, 
as originally reported, to have been an authority for 
the notion, that a resolution entered in the books of a 
corporation, and signed by a majority of the body, is 
binding on them; but, as stated by the Vice Chan- 
cellor, in his judgment in the case of Carter r. Bishop 
of Ely (j)y it only amounts to an authority for the 
proposition for which we are now contending : a pro- 

^^ 1 Sim. & Sta. 522. and hold meetingii at the house of 

Oi) LoTdDenman,C. J., inPauie a penon, are ihej not compellable 

V. the Guardians of liie Poor of the to paj for it P" 10 Jur. 309. See 

Strand Union, said, '* there is an- Hall r. Mayor of Swansea, 5 Q. B. 

other distinction which has not 626. 

been adrerted to ; where a corpo- (i) Treat. £q. book 1, ch. 4, sec. 

ratiK>n help themselves to articles. 21, note. 

Suppose tne guardians chose to go 0*) 7 Sim. 222. 
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position which can hardly be disputed upon principle, 
and a current of authorities ftx>in Lord Hardwicke (k) 
to the present time (l). 

A question of considerable importance bearing upon 
this subject was decided in Edwards v. the Grand 
Junction Railway (m). The promoters of this railway 
had agreed with certain turnpike trustees, that on 
condition of the trustees offering no opposition in 
Parliament and consenting to forego the insertion of 
certain clauses in the Act, a formal instrument to the 
effect of the clauses should be executed under the seal 
of the company when incorporated. The biU passed, 
but upon the company proceeding to execute works 
contrary to the stipulation, an application was made 
to the Court to enforce the agreement. The judg- 
ment of Lord Cottenham, C, is clear and decisive. 
" The railway company contend that they being now 
a corporation are not bound by anything which may 
have passed, or by any contract which may have been 
entered into by the projectors of the company, before 
their actual incorporation. If this proposition could 
be supported, it would be of extensive consequence at 
this time when so much property becomes every year 
subjected to the power of the many incorporated com- 
panies. The objection rests upon grounds purely 
technical, and those applicable only to actions at law. 
It is said that the company cannot be sued upon their 
contract, and that Moss entered into a contract, in his 



(k) Winne r. Bampton, 3 Atk. CoTeniry^ 1 Y. & C. 523. 
478. (m) 1 M. & C. 650. 

(I) Wilmot o. Corporation of 
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own name, to get the company when incorporated to 
enter into the proposed contract. It cannot be denied, 
however, that the act of Moss was the act of the pro- 
jectors of the railway ; it is therefore the agreement 
of the parties who were seeking an act of incorpora- 
tion that, when incorporated, certain things should be 
done by them. But the question is, not whether there 
be any binding contract at law, but whether thb Court 
wiU permit the company to use their powers under 
the act, in direct opposition to the arrangement made 
with the trustees prior to the act, upon the faith of 
which they were permitted to obtain such powers. If 
the company and the projectors cannot be identified, 
still it is dear that the company have succeeded to, 
and are now in possession of, aU that the projectors 
had before; they are entitled to all their rights, and 
subject to all their liabilities. If any one had indi- 
vidually projected such a scheme, and in prosecution 
of it had entered into arrangements, and then had 
sold and assigned all his interest in it to another, there 
would be no legal obligation between those who had 
dealt with the original projector and such purchaser; 
but in thb Court it would be otherwise. So here, as 
the company stand in the place of the projectors, they 
cannot repudiate arrangements into which such pro- 
jectors had entered : they cannot exercise the powers 
given by Parliament to such projectors in their corpo- 
rate capacity, and at the same time refuse to comply 
with those terms, upon the faith of which all opposition 
to their obtaining such powers was withheld. The 
case of the East London Water Works Company t;. 

c 
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Bailey (n) was cited to prove that, save in certain 
cases, the agent of a corporation must, in order to 
bind the corporation, be authorized by a power of 
attorney, but it does not therefore follow that corpo- 
rations are not to be aflfected by equities, whether 
created by contract or otherwise affecting those to 
whose position they succeed, and affecting rights 
and property over which they claim to exercise 
control." 

A notion at one time appears to have prevailed that 
an agreement might be made with a parish by making 
it with the parishioners assembled in vestry ; and an 
order in vestry was considered as binding upon the 
parish, and rates have been directed by the Court 
in pursuance of obligations entered into by the 
vestry (o), but a contrary doctrine has prevailed for 
some time and is now established. A bill filed by a 
former churchwarden against the parish officers and 
forty inhabitants, to be reimbursed money laid out 
under an order of vestry, and ordered to be paid at 
another vestry was characterized by Lord Rosslyn as a 
most pernicious and absurd attempt to make a parish 
reimburse a parish officer, and was dismissed (p). 
Sir Wm. Grant said that a retrospective account could 
not be decreed against a parish: that the present 
parish officers cannot be compelled to pay for the 
breach of trust of their predecessors ; that a parish is 
a fluctuating body and not at all similar to a corpo- 
ration {q). The fact is that the legality of a rate for 

4 Bing. 283. (q) Ex parte Fowlser, IJ. & W. 

[o) See cases in IJ. & W. 73, n. 70. 
French v. Dear, 5 Ves. 547. 
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reimbursement of churchwardens and overseers had 
hardly been doubted until the case of the King v. The 
Chapelwardens of Haworth (r), when Lord Ellen- 
borough held that the regular way is for the church- 
wardens to raise the money beforehand by a rate 
made in a regular form for the repairs of the church, 
in order that the money may be paid by the existing 
inhabitants at the time, on whom the burthen ought 
properly to fall. Equity must follow the law, and as 
an order of vestry that repairs should be made, with- 
out a previous rate, is illegal, it cannot bind the 
parish ; at the most, there would be an equity against 
the persons making the order in vestry (s). Accord- 
ingly, it being agreed at a vestry that a bond should 
be given by the parish officers to a tradesman for 
repairs, that he should give the parish twelve months' 
notice wh«, he r«,«W payment «.d th« the p«™h 
should be at liberty to pay the debt by instalments, 
and it being agreed also at another vestry that the 
parish officers should be indemnified out of the rates, 
and interest having been paid for twenty-five years 
out of the rates, the Court dismissed a bUl filed by 
one of the obligors to restrain an action brought by 
the executrix of the obligee for the amount, and 
said that the parishioners having no power to bind 
the parish, the liability of the obligors remained un- 
affected (t). In the case of Jones v. the Parishes of 
Montgomery, there being a local act, the Court con- 
strued that act to give power to creditors advancing 

(r) 12 East, 556. There are some difficulties, how- 

(#5 Lanchester v. Thompson, 5 ever, in conceding that the plaintiff 

Madd. 4. had no nf^t to anj of the relief 

(t) Jaqnet v. Lewis, 8 Sim. 480. claimed by this bill. 

c 2 
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money to the goardians of the poor to compel the 
assessment of rates to pay the prmcipal and interest 
of their debts (u)j but this case stands apon its own 
peculiar circumstances. 

Aliens are incapable of holding lands, and felons 
convict of holding any property for their own benefit. 
The Court will refuse to let an alien have property 
which he cannot hold (v), and Lord Alvanley said, 
the Court would not execute an agreement to grant a 
lease to a man who had committed felony (w). 

The Crown, its officers and servants, are not subject 
to the jurisdiction of Courts of Law or Equity in 
respect of contracts. An agent of the government 
making contracts on behalf of the public, is not liable 
to be. sued on account of those contracts at law (x), 
and the same rule obtains in equity. When an ac- 
countant to the Crown, having an annuity from 
government for life, had assigned the annuity to secure 
money, and afterwards absconded largely indebted to 
the Crown, an order in council was made, revoking the 
grant of the annuity and directing a portion remaining 
unpaid to be applicable to the liquidation of the debt 
to the public. The assignee of the annuity filed a bill 
against the Treasurer of the Navy, by whom the 
annuity was made payable, praying an account of the 
arrears of pension and to restrain the Treasurer of the 
Navy from paying away any of the monies coming to 
his hand. The Attorney General was also made a 
party. It was submitted on the part of the Attomev 

(«^ 3 SwanBton, 203. Macdonald, 15 Sim. 6. See p. 14. 

(v) V. Davies, 19 Ves. 81 ; (tr) Willlngham v, Jojce, 3 Vea. 

Roberts v. Walker, 1 Russ. & Myl. 168. 

752, Bug. V. & P. 883 ; Sir L. (x) Unwin v, Wolseley, 1 T. R. 

ShadvreU, V. C. £., in Bumej v. 174. 
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General and the Treasurer of the Navy, that the Court 
had no j arisdiction. The bill was dismissed as against 
them. Sir Wm. Grant said, ^^ where a public officer 
has in his hands money issued by the government for 
the use of an individual, it is clear that a suit may be 
maintained against the officer for the recovery of such 
money. For it is his duty towards the Crown, as well 
as towards the individual, to apply the money to its 
destined purpose. But here the officer is commanded 
by government to withhold the money from Mr. Hunt 
(the grantee), and to apply it towards satisfaction of 
a debt which Mr. Hunt owes the public. Then 
the question is between Government and Mr. Hunt, 
or Mr. Hunt's assignee; and it is not, I apprehend, 
in this Court that such a question can be deci- 
ded" (y). 

In Williams o. Steward, a bill was filed against the 
Commissionersof land tax for the specific performance 
of a contract, alleged to be entered into between the 
commissioners and the plaintiff, for the sale of the 
land tax charged on certain premises, to him. Among 
other objections to the bill the commissioners urged, 
that the Court could not entertain such a suit against 
them, they being officers of the Crown. The Lord 
Chancellor allowed a demurrer, saying, that the com- 
missioners were merely the servants of the Crown for 
the purposes of the act, they neither have, nor can 
assume to themselves any personal responsibility, and 
therefore, what they may be called upon to do, 
they cannot be called upon to do in this Court by 

(y) Priddy v. Rose, 3 Mer. 86, See p. 103. 
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virtue of any authority with which this Court is in- 
vested (z). 

In Oldham v. the Lords of the Treasury, the King 
being entitled to receive a certain sum out of the Con- 
solidated Fund in respect of the civil list, granted a 
pension to a party who assiraed it. The pension was 
^rwards revoked, and a new one was grated in lieu 
of it ; and the assignee filed a bill against the Lords of 
the Treasury to compel them to pay the new pension 
to him. The Court held they had no jurisdiction, 
and that the King himself must be sued by petition 
of right, if this money was to be got at (a). But, in 
a case where compensation was directed by act of Par- 
liament to be given to the holder of offices which were 
abolished, and the Lords of the Treasury had fixed the 
amount of compensation, but had directed it to be 
paid to two only of the persons interested in it ; the 
Vice Chancellor overruled a demurrer to a bill brought 
by a person interested in the profits of the office to 
restrain the Lords of the Treasury from paying the 
compensation money to those persons to whom they 
had directed it to be paid, saying, that it was only to 
restrain them from doing a mere ministerial act with 
a view to secure the money for the parties who may 
be decreed to be entitled to it (6). The bill however 
prayed not only to restrain the Lords of the Treasury 
from paying over the compensation money for the 
future, but also, after alleging that they had paid 
£2400 to certain parties, that an account might be 
taken of the arrears and growing payments of the 



(z) 3 Mer. 472. (a) See 6 Sim. 220. 

(6) Ellis r. Earl Grey, 6 Sim. 214. 
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compensatioQ mon^, and that the defendants, the 
Lords of the Treasury, might be decreed to pay the 
same and the arrears and growing payments thereof 
into Court. It may £Edrly be doubted whether the 
Court had jurisdiction to order the payment again 
of the arrears which had been in fact paid, for the 
Lords of the Treasury had no fund out of which they 
could make such payments. 

An agreement by the agent of a party is of course 
equivalent to that of the party himself, if he be 
authorized to enter into the agreement. 

An agent authorized to sell by auction cannot sell 
by private contract (c). Lord Eldon said, ^^that a 
decree for specific performance could not be obtained 
without admission or proof that the agent was lawfully 
authorized ; if it is established that the agent had not 
authority to bind, though he honestly believed he had 
it, the ground for decreeing a specific performance 
fells" (d). 

The admission of an agent cannot be assimilated to 
the admission of the principal. A party is bound by 
his own admission, and is not permitted to contradict 
it. But it is impossible to say, a man is precluded 
from questioning or contradicting any tiung any per- 
son has asserted as to him, as to his conduct or his 
agreement, merely because that person has been an 
agent of his (e). 

An auctioneer, at a sale by auction, is held to be an 
agent duly authorized by both seller and buyer within 

(c) Daniel v. Adams, Amb. 295. Eemejs v. Proctor, 3 Y. & B. 58. 

(d) Howard v. Braithwaitc, 1 (e) Per Sir W. Grant, M. R., 
y. & B. 202, see p. 208; see also see rairlie v. Hastings, 10ye8.12d. 
Blore V. Sutton, 3 Mer. 245 ; and 
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the Statute of Frauds (/). It was with difficulty that 
this point was established (g); but the nature of the 
proceeding by auction — the bidding for the purpose of 
making the purchase — ^the necessity of making a state- 
ment of the bidding — the direction to the auctioneer 
to write down the bidding, afford intelligible grounds 
for the decision (A). 

But a memorandum of the terms of a marriage 
settlement written by a solicitor, and containing the 
names of the contracting parties, will not be considered 
as written by an agent having authority to bind either 
party (i). 

Notwithstanding the reference is made under an 
order of Court, the authority of the arbitrator may, at 
any time before the award is made, be revoked by 
either of the parties, and the arbitrator has, after such 
revocation, no power to make any award (j). 

In a late case before the House of Lords (A), it was 
held that any secret instruction, limiting a general 
authority in writing given to an agent, and which was 
produced by him to the parties with whom he was 
contracting, did not form a ground for the Court's 
interference to prevent an award being made in con- 
formity with an agreement made by the agent. Lord 
Cottenham said, " thus, then, there is an agreement, 
entered into by an agent having in his hand a written 



(/) Kemeys c. Proctor, 1 J. &W. (t) Earl of Glengal r. Barnard, 

361 ; Emmerson o. Heelis, 2 Taunt. 1 Keen, 769. 

38. (j) Per Sir J. Leach, V. C, 

(g) Stansfield v. Johnaon, 1 Esp. Raggett v. Welsh, I Sim. 134 ; see 

101 ; Walker v. Constable, 2 Esp. Skee v, Coxon, 10 B. & C. 483. 

650, and 1 Bos. & Pull. 306. (h) Duke of Beaufort v. Neeld, 

(h) Per Lord Langdale, M. R., 12 CI. k Fin. 248. 
1 Keen, 769. See p. 788. 
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authority from the principal, in terms clearly jastify- 
ing the contract into which he was entering. If the 
principal be entitled to the assistance of a Court of 
Equity to be relieved against a contract so entered 
into, upon the ground that he had previously instructed 
his agent not to enter into a contract, except under 
circumstances which did not occur, and to which no 
reference appeared upon the face of the authority, 
then the ground upon which the order was made fails. 
But I hold it to be quite dear that the principal has 
no such equity. In Martyn v. Kingsley (/), a scri- 
vener, who had been intrusted with the custody of a 
bond, received the money and delivered up the bond, 
and it was held that the obligee was barred. In 
Hamilton v. Lord Clanrickarde (m), a lease executed 
by an agent under a general power of attorney, was 
held to bind the principal, although the land comprised 
in the lease was not what the power of attorney was 
intended to apply to." Of the propriety of this deci- 
sion there can be no doubt. It is a different question, 
whether a Court of Equity will, in such a case, speci- 
fically enforce an agreement so entered into. Lord 
Brougham seemed to think it would not ; at least, he 
said, '^I am not going to discuss whether it is possible, 
though I have a very strong opinion that it is not 
possible, for an agent to sell a man's estate, or to sell 
a man*s lands, when there is no authority given to 
him to do so (w)/' 

In Elworthy v. Bird, the Court having recommended 
an accommodation of an action for an assault, and the 

(2> Free, la Ch. 209; see abo (n) Duke of Beaufort v. Neeld, 
Sluupe V. Thomas, Colles P. C. 224. 12 Cl. & Fin. 248. 
(m) 5 Bro. R C. 247. 
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counsel for the parties having signed an agreement 
for that object, upon a bill for specific performance, 
it was dedded, that the defendant must disprove that 
his counsel had authority to sign the agreem^it, 
and that, in the absence of evidence to the con- 
trary, the Court wiU presume that he had such 
au^orily, and, therefo^ a performance was de- 
creed (n). 

(n) 1 Tarn. 40. 
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CHAPTER n. 

The Contract must be entered into wUlmgily. 

Thb party who enters into the agreement must do so 
wOlingly, and not be biassed or influenced unduly in 
the matter. 

A compromise entered into with a man in gaol, said 
Lord Thurlow, ought not to stand (a). If an agree- 
ment be compelled by threats, it shall not bind (b). 
A forced agreement of the party is counted to be no 
i^reement, and, therefore, the Court will not compel 
him that did thus agree to perform his agreement, for 
the law abhors all force and violence (c). In cases of 
intoxication, although the party may not have been 
drawn in to drink by the plaintiff, yet, if the agree* 
ment was made in a state of intoxication, the Court 
will not decree a specific performance (d). 

This does not merely depend on the want of will on 
the part of the man who is thus under some extra- 
neous influence, but also upon the feict, that it is, what 
a Court of Equity calls fraud, for another party to 
take advantage of these circumstances. Lord Hard- 
wicke says, "Another kind of fraud is that which may 
be presumed from the circumstance and conditions of 

(a) Wilkmson v. Stafford, 1 (c) Viner*B Abridg. Contract, 5, 
Ves. Jan. 43. 505. 

(b) Flowden v. Marsham, 3 Car. (d) Malins v. Freeman, 2 Keen, 
Toth. 67. 34, per Lord Langdale, M. B. 
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the parties contracting; and this goes farther than 
the rule of law, which is, that it must be proved and 
not presumed, but it is wisely established in equity to 
prevent surreptitious advantage of the weakness or 
necessity of another, which, knowingly to do, is 
equally against conscience as to take advantage of his 
ignorance" (e). 

At law, where the drunkenness is so complete that 
a man is incapable of knowing what he is about, at 
least if the other party knew him to be in that 
state, the party contracting is not liable upon the 
contract (/). 

If the relation between the parties be one of influ- 
ence on the one hand and of dependence on the other, 
generally speaking a gift obtained from the party 
under influence will be set aside (g) ; and it will be 
for the party having that influence, and obtaining an 
agreement, whether such agreement be executed or 
not, to prove that the agreement was reasonable and 
proper ; if for a sale, that the price was adequate (A), 
and this rule applies also to cases where it is not the 
relation of the two contracting parties, but merely the 
circumstances of the party from whom the agreement 
is obtained, which make it fraudulent to take advan- 
tage of those circumstances, as in the case of persons 



t 



[e) 2 Ves. sen. 154. 

If) Gore V. Gibson, 13 M. &W. 
623, per Parke, B. ; Cooke v. Clay- 
worth, 18 Ves. 12. 

(g) Huguenin o.Basele7, 14 Yes. 
273 ; Dent v. Bennett, 4 M. & C. 
269 ; Lord Selsey r. Rhodes, 2 S. 
& S. 41 ; Priestly v. Wilkinson, 1 
Yes. jun. 214 ; Hunter v. Atkins, 3 
M. &*K.l 13 ; Downes o.Grazebrook, 



3 Mer. 200; Edwards v. Me^ck, 
2 Hare, 61 ; Casborne o. Basham, 
2 Beay. 80; Hatch o. Hatch, 9 Yes. 
296 ; Ex parte James, 8 Yes. 337 ; 
see also Maddeford o. Austwick, 1 
Sim. 89 ; Dalbiac o. Dalbiac, 16 
Yes. 116. 

(A) Gartside r. Isherwoodj 1 B. 
C. C.561. 
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in distress, or dealing with expectancies or contingent 
or reversionary interests (i). 

But the whole jurisdiction of equity to set aside 
such agreements depends upon there having been an 
advantage taken of the circumstances (j); only the 
Courts have adopted the rule of throwing it on the 
party obtaining the agreement, in such a case, to shew 
it was fair and proper {k). 

Nor can the other party refuse to perform the agree- 
ment, if it is proved to be fair and reasonable. Thus a 
solicitor, who purchases from his client, is bound to 
prove that he paid that price for the property which, 
in the exercise of his professional duty, he would have 
advised his client to accept from a third person (/)« 
But there is no such doctrine in our law as that an 
attorney cannot contract with his client, and such a 
contract, if fair, will be enforced (m). So an agree- 
ment with a man in gaol may be good, having proper 
assistance and advice, and in a fair manner (n). 

Sir E. Sugden, C.I., said, "An attorney has as perfect 
a right as any other man to enter into a fair contract 
with his client, and the Court has no wish and no 
authority to impeach it" (o). A solicitor may deal 
with his client for a security for a third person ; but 
he must do so fairly and with full information (p). 

Agreements which are voidable as being made, to 
the disadvantage of one party, between two parties 

(t) Pickett r. Loggon, 14 Ves. & M. 539. 

215 ; Bawtee v. Watson, 3 M. & (m) Cane r. Lord Allen, 2 Dow. 

K. 339. P. C. 289. 

(J) Peacock v. Evan«, 16 Ves. (n) 2 Ves. sen. 635. 

512. to) Uppington o. Bullen, 1 Con. 

(k) Gartside r. Isherwood, IB. & Laws, 295. 

C. C. 561. (p) Higgins r. Joyce, 2 J. & L. 

(0 Champon v. Rigbj, 1 R. 294. 
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whom the law thus discourages £rom entering into 
agreements with each other, may be confirmed when 
the relative position of the parties is at an end ; but 
this is rather the statement of a general rule than a 
principle which has been followed in decided cases, 
for the Court requires the strongest evidence, that the 
party should stand so unconnected with the preceding 
transaction as to have the complete power of deter- 
mining, as upon an original act, whether he would do 
it or not (q). 

It is laid down by Lord Brougham, C, in King v. 
Hamlet, that the extraordinary protection given in 
the general case (the sale of reversionary interests), 
must be withdrawn, if it shall appear that the transac- 
tion was known to the £Bither or other person standing 
in loco parentis J — ^the person, for example, from whom 
the apes successionis was entertained, or after whom 
the reversionary interest was to become vested in 
possession, even although such parent or other person 
took no active part in the negotiation, provided the 
transaction was not opposed by him, and so carried 
through in spite of him (r). 

Sir Edward Sugden states, that this rule is sup- 
ported by bo previous authority, and, bs a general 
rule, cannot be maintained (s). But Lord Brougham's 
decision was affirmed by the House of Lords, and 
Lord L3aidhurst there stated his concurrence in the 
Chancellor's judgment (t). 

And, it is submitted, the rule is correct as to con- 
tracts by persons respecting expectancies from a party 

iq) PurceU v. McNamara, 14 (r) 2 M. & K. 456. See p. 47S. 
Ve8. 91 ; Mone o. Royal, 12 Ves. («) V. & P. 316. 
361. (0 9 Bligh*8 N. R. 610. 
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who is aware of the contract, because the conceahnent 
of such a contract from that party is made, in the 
early cases, the chief ground of objection to such 
transactions; the policy of the law being against a 
dealing with expectations, which is kept a secret from 
those by whose bounty the expectations are to be 
realized (u). 

(«) See Cock v. Biduurds, 10 Yes. 429; Woodhoose v. Shepley, 
2 Atk. 536, 
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CHAPTER III. 

The Terms of the Contract must he understood by the 

Parties, certain and defined. 

Where a contract has proceeded upon the mistake of 
both parties, that avoids the contract at law as well as 
in equity : if the one party might intend to sell upon 
one set of terms, and the other intend to buy accord- 
ing to a different set of terms, there is in reality no 
agreement between them (a). To constitute a con- 
tract at all, there must be what the civilians call a 
^^ consensus in idem!^ (b). 

If neither of the parties to the contract understood 
that a particular thing was included in it ; — if, as Lord 
Thurlow puts it, the buyer did not imagine he was 
buying any more than the seller imagined he was 
selling a part, a pretence on the part of the buyer to 
have the whole conveyed is contrary to good faith (c). 
If there has been a common mistake, it would be 
•manifestly unjust to enforce the contract (d): if an 
agreement is entered into by two parties, neither of 
whom understand its full effects, on the ground of 
mistake and surprise, the Court not only refuses to 



(a) Per Sir W. Grant, M.R., (c) GalTerlej r. Williams, 1 
Higginson v, Clowes, 15 Ves. 516, Ves. jun. 210. 

See p. 524. (d) Colyear v. Clay, 7 Beav. 188. 

(b) Dig. Lib. 1, s. 1, as. de Fact. 
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enforce the agreement, but will set aside the contract 
when executed, and not leave the parties to law (e). 

Equity, however, goes farther than law in the force 
it allows to the objection that there has been any 
mistake in the transaction. A mistake common to both 
parties avoids the contract at law, and Equity will, as 
we have said, interfere to rescind a contract entered 
into upon such common misunderstanding. But if 
either party labours under a mistake at the time of the 
contract being made, Equity will not enforce it ; the 
advantage which one party, who has a complete 
knowledge of the transaction and its effects, has over 
the other who only partially comprehends it, gives 
the agreement an aspect too unfair to admit of the 
extraordinary assistance of a Court of Equity (/). 
In fact, such a state of things amounts so nearly to 
£raud, that it is equally discountenanced by the Court : 
in the case of a party releasing or assigning his rights, 
ignorance of those rights induces equity to refuse to 
enforce the assignment or release (g). "In Cocking v. 
Pratt" (A), says Lord Brougham, C, "where Sir John 
Strange had to deal with the case of a mother con- 
tracting with her daughter, as to her share of the 
iather's personal estate, he held the transaction to be 
void, on the ground that the mother plainly had better 
information than the daughter. But even if it be 
assumed that the mother knew no more of the real 
facts than the daughter, Willan v. WiUan (i) is an 



(e) Wman v. Willan, 16 Ves. 72, W. 315 ; Clifton v. Cockburn, 3 M. 

ana Calverlej v. Williams, vbi ««p. & K. 76. 

(/) Mason v, Armitage, 13 Yes. (h) I Vcs. sen. 400. 

25. (t) Uhi supra, 

(g) Pusej V, Desbonverie, 3 P. 

D 
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authority to shew, that where both parties were in a 
state of equal ignorance as to the facts respecting 
which they were dealing, the transaction wiU not be 
supported" (k). We shall have hereafter to consider 
what actually amounts to fraud, the mistake origina- 
ting with, and kept up by, the misrepresentations and 
suppressions of the parties (I). 

If the misrepresentation is made knowingly by the 
one party, he cannot himself claim the aid of the Court, 
not coming with clean hands; but whether the mis- 
representation is or is not a fraudulent one, if the other 
party was deceived by it, and so is in a worse position 
than he would have been had he known the real state 
of the case, the contract will not be enforced. In 
Maddeford v. Austwick, Sir John Leach, V. C, set 
aside an agreement, where the defendant had dealt 
with the plaintiff, for his share of the profits of their 
partnership concerns, without putting him into pos- 
session of all the information which he himself had 
from the accounts, and when the defendant must have 
known, from those accounts kept in his sole possession, 
that the sum agreed to be paid was not an adequate 
consideration (m). 

Lord Hardwicke, in Stockdale t;. the South Sea 
Company, said, " a Court of Equity will never decree 
a person to pursue a mistake, or effectuate an act, 
(which he had done through ignorance), after he comes 
to the knowledge of the reality of the fact" (n). 

When an agent, by mistake, has omitted to secure 
the chief object for which he was directed to enter into 

(A) McCarthy v. Decaiz, 2 B. & (m)l Sim. 89, S.C.2 M. & K.279. 

M. 614. See p. 622. (n) 2 Atk. 141. 

(0 In/roy Book 1, Chap. 2. 
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the agreemefnt, the Court feels considerable hesitation 
in enforcing the contract against the principal (o). 

In the case of Mason v, Armitage, where a purchase 
had been made at a low price, in consequence of a 
mistake of the person who had been employed to bid 
for the vendor, although no case of fraudulent mis- 
representation on the part of the plaintiff had been 
made out, yet he was not allowed the benefit of the 
Court's assistance (p). 

It seems to be necessary that the misrepresentation 
should have the effect of injuring the party entering 
into the contract, in order to prevent the Court from 
executing the contract at the instance of a person 
coming before it with clean hands, and no party to the 
misrepresentation (q). 

But if a party enters into an agreement, and signs 
it, it will be useless for him to say, he did not know 
what he was signing. If he carelessly signs a paper, 
^dthout making himself aware of the contents, he shall 
not be allowed, in a Court of Equity, to say it was a 
mistake. In a late case this doctrine was completely 
established by the House of Lords. If the party has 
incautiously signed an instrument, it is still binding 
on hitn in law and equity : and a Court of Equity 
would compel him to execute the necessary instru- 
ments for giving legal effect to it. A party who is 
wilfully ignorant of that which he ought to have 
known, who commits a mistake, because he does not 

(p) HeUham v. Langlej, 1 T. & 1 Sim, 63, a£5jrmed 1 Russ. & M. 

C. C. C. 175. 23; Sturge r. Starr, 2 M. & K. 195 ; 

(/>) 13 Ves. 25. Trower v. Newcome,3 Mer. 704. 
(q) Pellowcs V. Lord Gwydir, 

D 3 
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exercise the ordinary diligence which the law requires, 
will be bound, notwithstanding that mistake (r). 

It is essential that the agreement be concluded; if the 
transaction amounts only to treaty, it will not sustain 
an action or suit {s). There must be not merely a treaty, 
still less a proposal for an agreement, but a treaty 
with reference to which mutual consent can be clearly 
demonstrated ; a proposal met by that sort of accept- 
ance which makes it no longer the act of one party, but 
of both (t). The Court is not to decree performance 
of a contract contained in letters, unless it can collect, 
upon a fair interpretation of the letters, that they 
import a concluded agreement. If it rest reasonably 
doubtful whether what passed was only treaty, let the 
progress towards the confines of the agreement be 
more or less, the Court ought rather to leave the 
parties to law, than specifically to perform what is 
doubtful in a contract {u). If, however, the essential 
terms are agreed upon between the parties, although 
it be their intention that a formal instrument should 
be drawn up, yet their agreement, if evidenced by 
writing, will be binding (v). A proposal must be 
accepted so as to bind the party receiving it effectually 
before it can be binding on the party making it, but an 
absolute undertaking requires no such acceptance, but 
will be enforced, although the other party has not bound 

(r) Duke of Beaufort o. Neeld, (t) Per Lord Eldon in Kennedy 
12 CI. k Fin. 248. The cases v. Lee, 3 Mer. 441 . 
where the Court has granted relief (u) Per Lord Eldon in Huddle- 
on the ground of mistake are there ston v. Briscoe, 1 1 Ves. 5SS, See 
collected, p. 261. p. 591. 

(s) Stratford o. Bosworth, 2 V. (v) Fowie v. Freeman, 9 Ves. 

& B. 341. 353. 
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himself by writing (w). There must however be a valu- 
able consideration of some sort for the undertaking (x). 
A parol agreement, which is afterwards put in 
writing, is regarded as mere treaty (y). 

Undoubtedly, one of the ingredients of a contract, 
the performance of which can be decreed, is cer- 
tainty (z). This certainty as to the terms may be 
made to depend on the opinion of third parties as 
arbitrators ; and the Court has always and will decree 
specific performance of an award as of any other agree- 
ment (a). So it has been decided, that a contract by 
A. to sell such allotment as the commissioners under 
an inclosure act should make to him, ought to be 
specifically performed (b). 

It is only necessary that the essential terms be fixed : 
if the agreement is binding and concluded, and such 
as ought to be executed, the Court does not require 
foreign aid to carry the details into execution (c). So 
that, if these details were agreed to be settled by an 
arbitrator, the Court will substitute the Master for the 
arbitrator; but, unless the essential terms are fixed, 
the Court will not interfere (d). 

In the construction of agreements, equity follows 
the law. The Court is bound by the construction 



(w) Palmer v. Scott, 1 R. & M. 
391. See p. 394. 

(x) See post, B. i. chap. 4. 

(tf) Per Lord Lyndhurst, C, 
Smith o. Henley, 1 Phillips, 391. 
See p. 397. 

(z) Per Sir T. Plumer, M. R., 
ClennoDt v. Tasburgh, 1 J. & W. 
1 13. See p. 1 15 ; see 3 Yes. 420. 

(a) Wood r. Griffith, 1 S^^an. 43; 
Barker v. Barker, Gary, 77 ; Big- 
noid p. Latham, Gary, 151. 



(6) Gited by Lord Thurlow, 1 
B. G. G. 158; Kingsley v. Yonng, 
17 Ves.469, aff.; ISVes. 207. 

(c) Gourlay p. Duke of Somer- 
set, 19 Yes. 431 ; per Lord Eldon, 
in Wilks o. Davis, 3 Mer. 509; Lord 
Radnor v. Shafto, 11 Yes. 448; 
Gregory v. Mighell, 18 Yes. 328. 

(d) Milnes ». Gery, 14 Yes. 409 ; 
Hopcrafl v. Hickman, 2 Sim. & St. 
130; Wilks v. Davis, ubi sup. 
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which the language receives from a Court of Law, and 
it is not bound to find an equitable e£fect for a clause, 
merely because the construction which a Court of Law 
has put upon it could leave it inoperative (e). 

It often happens that an agreement being only- 
available in equity, or the party choosing to have a 
specific performance, questions as to the construction 
of agreements come before Courts of Equity. A very 
difficult class of these agreements are those contained 
in letters, especially those either in letters or memo- 
randa, relating to marriage (J). The Courts have, very 
properly, not required the agreement to be so dis- 
tinctly made out in the case of a marriage agreement, 
as in another case ; and the Court cannot decline its 
jurisdiction on account of the uncertainty or ambi- 
guity, unless it is impossible to do any justice, because, 
the marriage having taken effect, the parties cannot 
be put back into the position in which they were (g). 



(e) Per Lord Mansfield, Douglas, 
277 ; Eaton v, Lyon, 3 Ves. 692 
Butcher v. Butcher, 9 Ves. 352 
Stewart v. Alliston, 1 Mer. 33 
Gladstone v, Birley, 2 Mer. 400 
Ball v. Storie, 1 S. & St. 213; Sun- 
derland v. Newton, 3 Sim. 450; 
Holzapfel v. Baker, 18 Ves. 115; 



Browne r. Warner, 14 Ves. 156 & 
409 ; Lufkin ». Nunn, 11 Ves. 170. 

( /) Duke of Bedford v. Marq. 
of Aberdeen, 1 M. & C. 312. 

(g) The cases upon this subject 
are collected in a late case before 
the Lord Chancellor of Lreland. 
Maunsell ©.White, IJ. & L. 527. 
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CHAPTER IV. 

The Consideration of the Contract must be valuable. 

It is essential, in order that a Court of Equity 
should execute a contpact, that it be entered into for 
a valuable consideration. Indeed, at common law, a 
contract without a valuable consideration confers no 
right, and if in writing, not under seal, will not be a 
sufficient ground of action; but, at common law, a 
deed imports a consideration. Equity, however, gives 
no assistance to voluntary contracts, however proved. 
"I have no doubt," says Lord Cottenham, C, "that 
the Court will not execute a voluntary contract ; and 
my impression is, that the principle of the Court to 
withhold its assistance from a volunteer applies equally, 
whether he seeks to have the benefit of a contract, a 
covenant, or a settlement" (a). 

Thus, where there was no consideration for the 
extension of an agreement for a lease at a low rent, 
the Court refused to extend the term (b); and, in 
Tufnell V. Constable, the plaintiflF had given a bond 
for £1200 to a person who, by an indorsement on the 
bond, forgave him a portion of the money due. The 
executors of the obligee bringing an action on the 



(d) Jefireys r. Jeffreys, Cr. & 133 ; Robertson v, St. John, 2 B. 
Ch. 138. • C.C. 140. 

(6) Robson r. Collins, 7 Ves. 
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bond, Sir L. Shadwell, V. C, refused to restrain it, 
saying, that the plaintiff gave no consideration for the 
alleged release, and that, as he was a volunteer, he had 
no right to come into equity for relief (c), and, gene- 
rally, the Court will not lend its aid to enforce a 
voluntary agreement, or complete an imperfect gi£t(d). 
The decisions of Lord Cottenham on this subject 
may be considered as establishing the law, as to which 
there had been considerable difference of opinion among 
earlier Judges. It had always indeed been laid down, 
that a mere volunteer was entitled to no assistance in a 
Court of Equity: there was no injustice in refusing 
his claim, the conscience of the contracting party was 
not bound, but what is called a meritorious consider- 
ation was regarded at times with great favour. 

The first argument for allowing a meritorious con- 
sideration to be suflScient to support a contract, which 
equity will enforce, is derived from the rules of the 
Court before the Statute of Uses. At that time the 
Court compelled the specific performance of agree- 
ments for valuable or meritorious considerations, and 
they viewed meritorious considerations in a very fa- 
vourable light, holding them to include not merely 
a wife or child, but some collaterals, as a brother, 
nephew, or cousin. A covenant to stand seised was 
a mere contract or agreement by a person to settle or 
hold his estate for the benefit of his family, and a 
meritorious consideration alone, without a valuable 
consideration, was sufficient to support such a con- 
re) 8 Sim. 69. Searle t;. Law, 15 Sim. 95 ; Cal- 
{d) Edwards r. Jones, 1 M. & laghan v. Callaghan, 8 CI. & Fin. 
C. 226; Meek v. Kettlewell, 1 874. 
Phillips, 345, S. C. 1 Hare, 469 ; 
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tract. Afterwards came the Statute for Transferring 
Uses into Possession: that statute made no other 
change, than that of transferring or turning the use 
into a possession, which carries the legal right; now 
in that view the statute operated on the original 
consideration (e). 

In Watts V. Bullas ( / ), Lord Keeper Wright sdd, 
that as the consideration of blood would, at conmion 
law, raise an use, and as, before the statute of 27 
Hen. 8, such cestui qite use should have compelled an 
execution of the use in a Court of Equity ; so would 
an imperfect conveyance raise a trust, in respect of 
the consideration of blood, and, consequently, ought 
to be made good in equity. 

This was, undoubtedly, fairly carrying out the prin- 
ciple: but Lord Hardwicke refused to concur. He 
said, the reasoning of the Lord Keeper was too large, 
owing to his being then new in the Court, and pur- 
suing the maxims of law too far as to the consider- 
ation of blood to raise an use, for that would carry 
it to the remotest blood that could raise an use in 
law(5r). 

But the moment that it was conceded that Courts of 
Equity were not to be judged by the rules of equity 
before the statute, the force of the argument was lost. 
Lord Hardwicke said the doctrine was carried too far. 
Sir Edward Sugden says, that it ought to be restrained 
within proper limits, a provision for a wife or children. 
But if the old rule of equity was to be abandoned, the 

(e) Per Sir E. Sugden, C. 1., (/) IP. W. 60. 

ElUs p. Nimmo, LI. & Goold, t. (g) 3 Atk. 189. 

Sug. 333. See p. 346. 
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consideration of blood would be altogether powerless 
to induce a Court of Equity to act. And it must now 
be considered as settled law, that no consideration, 
however meritorious, is sufficient to induce a Court of 
Equity to enforce a contract founded on it. The same 
reasoning will apply to one class of meritorious 
considerations as to another, and the rule that any 
distinction between them cannot be recognised is the 
soundest. 

Another argument has been raised, to induce a Court 
of Equity to execute a contract founded on a merito- 
rious consideration, from the fact, that such a con- 
sideration is taken into account in equity, when aiding 
defective executions of powers, and defective surrenders 
of copyholds. But the language of the greatest Judges 
shews how little the decided cases upon these points 
can be supported on principle ; and that on no account 
wiU their doctrine be extended. "It is difficult," said 
Sir William Grant, in Holmes v. Coghill, "to discover 
a sound principle for the authority the Court assumes 
for aiding a defective execution of powers in certain 
cases "(A); and Lord Eldon said, "It is rather difficult 
to make out how the defect, in the cases of powers 
and copyholds, came to be supplied in favour of a 
child. If, in the instance of the want of a surrender 
of copyhold estate, the circumstance of the devise to 
the child is considered, the more natural conclusion is, 
that, the testator, whatever his purpose was, going only 

(h) 7 Ves. 607. It was, how- supplying defective surrenders of 

ever, the constant practice, and still copyholds. Hiles o. Downton, 6 

continues to be so, to supply defec- Ves. 457 ; Perry v. VThitehead, 6 

tive executions of powers for the Ves. 544; Fielding v. Win wood, 16 

benefit of children. Simeon v. Ves. 90; Gam r. Gam, 16 Ves, 268; 

Simeon, 4 Sim. 558 ; sec as to Ilodgers v. Marshall, 17 Ves. 299. 
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SO &r towards it, and not proceeding to make it effec- 
tual, had dropt it. So, the attempt to execute a power 
k no more than an intimation, that the party means to 
execute it; but, if all the requisite ceremonies have 
not been complied with, it cannot be supposed, that the 
intention continued until his death " (t). 

In Ellis V. Nimmo (j)j Sir Edward Sugden, C.I., 
decreed the specific performance of a post-nuptial 
agreement, by which a father made a provision for a 
child^ grounding his decree upon the favour with which 
meritorious considerations were regarded by Courts of 
Equity, as supporting a use before the statute, and as 
such inducing the Court to supply defective executions 
of powers and defective surrenders of copyholds (k). 

This case has, however, been in effect overruled by 
Lord Cottenham, who decided .that the Court would 
give no more effect to a meritorious consideration than 
as if there had been no consideration at all (/) ; and 
this is the doctrine at law (m). 

Where a trust is actually created in favour of a 
volunteer, a Court of Equity will enforce its execu- 
tion (n). It fastens upon the conscience of the trustee. 
" It is clear," says Lord Eldon, " that this Court will 
not assist a volunteer; yet if the act is completed 
though voluntary, the Court will act upon it" {o). 

(i) FiDch V. Finch, 15 Ves. 43. 284; Bennall v. Adnej, 3 B. & P. 

See p. 51. 247 (n). Eastwood v. Kenyon, 11 

SO) Uhisvpra. Ad. & Ellis, 438. 
A)BiitseeWattso.Bullas,ttM'n(p. (n) Colman 9. Sarrel, 3 Bro. 

Dillon V. Coppin, 4 M. & C. C. C. 12, S. C 1 Ves. jun. 53 ; 

647 \ Jefirejs v. JeHreys, Cr. & Ph. Ellison v. Ellison, 6 Ves. 656 ; 

138. The case of Carey v, Staf- Pulvertoft r. Pulvertoft, 18 Ves. 

ford, 3 Swan. 427 (n) can hardly 84 ; Bill v. Cureton, 2 M. & K. 503, 

be relied on as an authority now. a judgment of Lord Cottenham*8. 

(m) A meritorious consideration (o) Ex parte Dubost, 18 Ves. 

win not support an assumpsit at 149. Sec as to an imperfect gift, 

law, Beaumont r. Keeve, 10 Jur. Cottcen r. Missing, 1 Mad. 186. 
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But the Court looks at the intention of the party 
creating the trust. This has governed the decisions 
of the Court in the case of trust deeds for the payment 
of creditors. The question is, whether the debtor 
merely appointed an agent, retaining to himself full 
authority over him, and in fact providing that the 
agency should not be called into action without his 
consent, or whether for valuable consideration he 
entered into a deed of trust (p). 

In Garrard v. Lord Lauderdale (q)^ Sir L. Shad- 
well, V. C, thus states the rule, " where a person does 
without the privity of any one without receiving 
consideration, and without notice to any creditor, 
himself make a disposition, as between himself and 
his trustees, for the payment of his debts, he is merely 
directing the mode in which his own property shall be 
applied for his own benefit,*' and in Bill v. Cure- 
ton (r). Lord Cottenham, then M. R., said " a man 
who, without any communication with his creditors 
puts property into the hands of trustees for the pur- 
pose of paying his debts, proposes only a benefit to 
himself by the payment of his debts — his object is not 
to benefit his creditors : it would therefore be a result 
most remote from the contemplation of the debtor, if 
it should be held that any creditor discovering the 
transaction should be able to fasten upon the property 
and invest himself with the character of a cestui que 
trust I, therefore, feel no disposition to question or to 
depart from the rule established by the two cases of 



(/)) Law 17, Bagwell, 4 Dr. & W. (g) 3 Sim. 1, see p. 12, affirmed 

398 ; Wilding r. Richards, 1 Ck>ll. 2 R. & M. 451. 
686. (r) 2 M. & K. 50S. See p. dl 1 . 
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Wallwyn v. Coutts («), and Garrard v. Lord Lauder- 
dale (0- 

Sir James Wigram, V. C, says, in Malcolm v. 
Scott (w), "nothing, I conceive, can be more clear 
than that instructions communicated by a principal to 
his own agent, to apply the property of the principal 
in payment of a particular creditor, do not per ae give 
that creditor any lien upon the property in the hands 
of the agent, Scott v. Porcher (v); I think it equally 
clear that the mere announcement by a principal, even 
to his creditor, that such an arrangement has been 
made by himself for the payment of the creditor's 
debt, would not alter the case or give the creditor a 
lien : for this authority can scarcely be wanting ; but if 
it were, the case of ex parte Heywood (w)^ a case in 
bankruptcy, and one, therefore, which involved the 
equity as well as the law of the case, the principle of 
the decision in Garrard v. Lord Lauderdale (x) and 
the explanation which is given by Lord Cottenham in 
Bill V. Cureton (^), of that and other cases of the same 
class, would remove all difficulty upon the subject. 
It is clear that, notwithstanding such direction or 
communication, the property may remain imder the 
dominion of the debtor." 

But if any consideration flows from the creditor, 
the deed is no longer voluntary, much less a deed 
made merely for the benefit of the maker; and it can 
be enforced by the creditor. It is a question of con- 
siderable difficulty, what amounts to such a conside- 
ration ? 

(«) 8 Mcr. 707, and more fully (v) 3 Mer. 652. 

in 3 Sim. 14. (w) 2 Rose, 355. 

7) Ubi supra, (x) Ubi sup. 
[tt) 3 Hare, 39. See p. 46. 
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In Browne v. Cavendish (a?), Sir E. Sugden, re- 
ferring to Acton V. Woodgate, says " I observe that 
the Master of the Rolls in speaking of Garrard v. 
Lord Lauderdale, says ^that it seems to have been 
considered in that case, that a communication by the 
trustees to the creditors of the fact of such a trust 
would not defeat the power of revocation by the 
debtor. It appears to me, however, that the doctrine 
is questionable, because the creditors being aware of 
such a trust, might be thereby induced to a forbear- 
ance in respect of their claims, which they would not 
otherwise have exercised.' When I first read that 
case, I made this observation in the margin, ^ that has 
always been my opinion ; but in stating this, I do not 
mean to bind myself to hold that in every case, a 
representation to a creditor will give him the benefit 
of the trust. It must depend on the character of 
the representation and the manner it is acted on.' " 

A man may not create a trust for the benefit of 
his creditors, communicate it to them and obtain 
from them the benefit of their lying by until per- 
haps the legal right to sue was lost, and then insist 
that the trust was wholly within his own power (y). 

Of course, if the agency is created at the in- 
stance of the creditor, it is for his benefit. This is 
the case of Bum v. Carvalho (z)^ where there was a 
promise to pay out of a particular fund in answer to 
an application for payment out of that very fund. 

It is clear that a party may so constitute him- 

(x) Vhi w,p, Mylne & Keen, 492 ; Gibbs v. 

(y) Per Sir E. Suffden, C. I., in Glamis, 11 Sim. 589. 

Browne o. Cavendisn, 1 Jones & (z) 4 M. & C. 690. 
Lat. 635 ; Acton r. Woodgate, 2 
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self a trustee that a Court of Equity will execute the 
trust in favour of a volunteer (a). The case of 
Sloane v. Cadogan (6), which has been considered as 
an authority that there might be a voluntary settle- 
ment made without a transfer of the fund to trustees, 
when examined, does not justify that notion; the 
question was only whether the persons who had the 
legal custody of the fund had been really constituted 
trustees, and although the application of Sir William 
Grant's reasoning has been questioned, yet both his 
reasoning and his decision upon the facts of the case 
have been approved of by succeeding Judges (c). 

If there is a valid obligation at law, if a voluntary 
deed of covenant be entered into for the payment of 
money, the Court, in administering assets, will direct 
the payment of the money, and if the money is 
directed to be paid to a trustee for the volunteer, and 
the trustee refuses to act, will itself execute the 
trust (d). In Lechmere v. Lord Carlisle where a vo- 
luntary covenant was entered into for the payment 
of a sum of money to be laid out in land, the Court 
compelled the payment of the money and the laying 
it out in land (e). 

Marriage is a consideration of the most valuable 
nature, and not to be measured in a Court of Justice 
by any pecuniary amount ; but a very difficult question 



(a) JEx parte Dubost, 18 Ves. 
149; Wheatley 9. Parr, 1 Keen, 
551 ; see 3 P. W. 221. 

(b) Sudden, V. & P. 119. See 
as to appointment under a reserved 
power by obligor of a volantarj 
Dond, WoUen v. Tanner, 5 Ves. 
218. 

(c) Edwards 9. Jones, 1 M. & C. 



238 ; Beatson v. Beatson, 12 Sim. 
289 ; Collinson v.Pattrick, 2 Keen, 
123. 

(d) Fletcher v. Fletcher, 4 Hare, 
14 ; Clough 9. Lambert, 10 S. 174 ; 
Watson o. Parker, 6 B. 283. 

(e) 3 P. W. 221. See also 
Edwards v. Countess of Warwick, 
2 P. W. 176. 
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connected with the specific performance of contracts 
for which marriage is the consideration, is as to who 
are within the consideration. 

The doctrine that a Court of Equity will give no 
relief upon a covenant that is voluntary, was applied 
by the Lord Keeper in 1674 to a covenant upon mar- 
riage, to settle copyholds upon the wife and issue and 
then upon the brother of the covenantor, he said that 
as to the plaintifi^, who was the brother, the covenant 
was merely voluntary and matter of kindness (/). 

In Neeve v. Keck, 1726, it was objected to the 
execution of a covenant upon marriage to settle lands 
after limitations which failed to the heirs of the hus- 
band, which was prayed by his daughters of the first 
marriage, that as respects them the covenant was 
voluntary, and they were not within the consideration 
of the settlement. The bill was sustained on the 
ground that there were other considerations than that 
of marriage (g). But unless the word " heirs " was 
a word of purchase, the consideration flowing from the 
husband would be suflScient ; thus, in Wood v. Pesey, 
a covenant to surrender a copyhold to the use of the 
wife for life, remainder to the use of the heirs of the 
wife, was enforced by directing a surrender after the 
death of the husband to the use of the wife and her 
heirs (A). 

In Jenkins v. Kemish (i). Lord Hale is reported to 
have said, "that the consideration of marriage and 
the marriage portion will run through all the estates 

(/) Bellmghamv.Lowther, 1 Ch. 547, pi. 36. See Godsal v. Webb, 

Ca. 243. 2 Keen, 99. 

Neeve v. Keck, 9 Mod. 106. (0 1 Levinz, 150, 237, 1 Ch. 

Wood r. Pesey, 5 Vin. Ab. Ca. 103. 
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raised by the settlement though the marriage be not 
concerned in them so as to make them good against 
purchasers, and to avoid a voluntary conveyance. In 
Osgood V. Strode (j)y Lord Macclesfield is reported to 
have said, ^'the marriage and the marriage portion 
supports only the limitation to the husband and wife 
and their issue, this is all that is presumed to have 
been stipulated for by the wife or her friends." 

In Sutton V. Chetwynd (i), Sir Wm. Grant, M. R., 
said ^^the question is whether the covenant [in the 
marriage settlement in favour of Sir Richard SuttonJ 
is to be considered as merely voluntary, and therefore 
not to be carried into execution in a Court of Equity, 
or whether the consideration of marriage does not 
extend to all the limitations and agreements contained 
in the articles. • • No consideration moved from 
Sir RichaAl Sutton ; nor does it appear that he was 
related in blood to any party from whom any consi- 
deration did move or indeed to any of the parties to 
the marriage articles. It seems, therefore, that no- 
thing short of the broad general proposition attributed 
to Chief Justice Hale, in Jenkins v. Eeymis, could 
support his claim." His Honor then referred to 
the case of Johnson v. Legard, where there were 
limitations in a marriage settlement to the brothers of 
the settlor and said, " the Court of King's Bench have 
certified that the limitations to the brothers were void 
against the purchasers. This decision expressly 
negatives the proposition that every limitation is pro- 
tected and rendered valuable by the consideration of 
marriage:" and he dismissed Sir Richard Sutton's 

(/) 2 P. W. 249. (*) S Mer. 249. See T. & R. 296. 

£ 
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bill. In Johnson t;. Legard (/), Lord Eldon said, 
^' that if there had been nothing more in the case than 
that the settlement was made upon the marriage, the 
remainder would have been held to be voluntary and 
void against a subsequent purchaser." 

Sir Edward Sugden, C. I., in Stackpoole v. Stack- 
poole (m) said, ^^ it is clear that limitations to the 
collateral relations of the settler do not &11 within the 
consideration of the marriage ;" and this may be con- 
sidered as settled. It follows then, according to Sir 
William Grant's decision, that such limitations will 
not be executed by a Court of Equity. 

But although, when marriage is simply the consider- 
ation, and when equity is only called to enforce the 
contract for a collateral relation, it will not interfere ; 
yet a great number of cases have occurred where, in 
marriage settlements, such limitations have been 
executed. 

Lord Hardwicke, in Stephens v. Trueman (w), gives 
the key to many of these decisions. " The old rule was, 
and is now generally (although of late not so strictly 
adhered to), that none can come here for a specific 
performance, who does not come under the consider- 
ation of the agreement ; as that it shall not be for 
the benefit of collateral branches in marriage articles ; 
but as agreements are entire, and the several branches 
might have been in view, the Court has in later cases 
laid hold of any circumstances to distinguish them out 
of it, still preserving the rule in general. If, therefore? 
there was any kind of consideration, [besides], the 

(0 Turn. & Rubs. 293. See (m) 4 Dr. & W. 352. 

Cormick e. Trapaud, 1 Dow. P. C. (n) 1 Yes, 73. 
60. 
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Court would lay hold of it to support it, as in Osgood 
V. Strode" (o). 

In this case Lord Macclesfield directed a specific 
performance of a covenant to settle lands, after limit- 
ations to the husband and wife and their issue, to a 
nephew, on the ground that the circumstances made 
it probable that it was part of the marriage agreement 
and the inducement to the principal settler to join 
therein. His decision, in Edwards v. the Countess of 
Warwick (p), was on the same ground. 

Lord Hardwicke added, " the Court has got out of 
it in another way, as in Vernon v. Vernon (y), because 
an action might be brought at law.'' 

Vernon v. Vernon (q) was the case of a covenant to 
settle lands, after the ordinary limitations, upon the 
brothers of the husband. Lord King, C, upon its 
bdng urged that the only course was to allow the 
plaintiflfs to bring an action in the name of the trustees, 
said that this was not an adequate remedy, and de- 
creed a specific performance. But it is doubtful, 
whether at present the Court could so far take for 
granted the decision of the Court of Law, and its effect 
as specifically to perform such a covenant. Fletcher 
r. Fletcher (r), before referred to, only went the 
length of directing the payment of a voluntary bond 
out of the assets of a testator in a suit for the adminis. 
tration of his estate. 

Li €roring v. Nash (5), Lord Hardwicke suggested 
another ground : he said, "the plaintiff being clearly 
entitled to a specific performance of part of the articles ; 

(o) 2 P. W. 249. (r) 4 Hare, 74. 

(p) 2 P. W. 176. (s) 3 Atk. 186. 

(q) 2 P. W. 644. 

E 2 
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there was no instance of the Court decreeing a partial 
performance of articles : it must decree all or none/' 
So, in Vawser v. Jeffrey (<), Sir William Grant re- 
marked — "it is said that the marriage was a consider- 
ation for nothing more than the jointure to be settled 
upon the wife, and that a Court of Equity would only 
have decreed that a jointure should be secured to her. 
I have found no instance of a covenant so partially 
executed." 

In the recent case of Davenport v. Bishopp (w), 
there was a covenant in the settlement between Mr. 
and Mrs. Davenport, that the future estate of the wife 
should be settled, in the event of her death without 
issue, for the benefit of Mr. Davenport for life, with 
remainder to her niece. Mr. Davenport, after the 
death of his wife without issue, filed a bill against her 
heiress-at-law for the specific performance of the cove- 
nant. Such a bill was clearly sustainable, and the 
Court would execute the whole contract; but some 
expressions fell from the Judges who decided the case, 
that seem to put their support of the bill on other 
grounds. Sir James Knight Bruce, V. C, thought 
^Hhat if two parties, in contemplation of a marriage in- 
tended, and afterwards had between them, or for any 
other consideration between themselves coming under 
the description of * valuable,' have entered into a con- 
tract together, in which one of the stipulations made 
by them is a stipulation solely and merely for the 
benefit of a third person, that third person being even 
a stranger in blood to each, a stranger to the contract, 
and a person from whom not any valuable or other 

(0 16 Ves. 527. (a) 2 Y. & C, C. C. 261. 
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consideratioD moves, has moved or is to move, it can- 
not, generally speaking, be competent to one party to 
the contract, or to those representing that party in 
estate, to say to the other party to the contract, ^ what* 
ever may be your wishes, whether you assent or dis- 
sent, that stipulation shall go for nothing, or shall not 
have effect given to it.' " 

Now this is undoubtedly true of any contract for 
an ordinary valuable consideration ; though, in such a 
case, the third parties cannot themselves sustain a bill ; 
for, in Colyear r. the Countess of Mulgrave (r), there 
was an agreement between two parties for valuable 
consideration as between themselves, and the benefit 
they took under it, but without any consideration flow- 
ing from certain third parties who took a benefit imder 
it. Lord Langdale, M. R., allowed a demurrer to 
their bill for performance of the contract. 

But it is submitted, that it is hardly correct to treat 
marriage as a valuable consideration for purposes of 
this nature. Marriage is only a valuable considera* 
tion moving from those within its sphere: they are 
only the husband and wife and the children of the 
marriage {w). Take the case of a husband or wife, 
previous to the marriage,refusing to marry unless upon 
that marriage a provision is made by the other party 
for a mere stranger, such a provision being made and 
the marriage taking effect, can that provision be sup- 
ported by the consideration of marriage against cre- 
ditors? Certainly not, and unless there is the 
intervention of other parties, it never has been sup- 



(9) 2 Keen, 81. See Burrows (to) Kairne 0. Frowse, 6 Ves. 
V. Greenwood, 4 T. & C. 251. 759. 
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ported, nor, standing alone, would it be enforced by a 
Court of Equity- 
Lord Lyndhurst, C, in affirming Davenport v. 
Bishopp, made a distinction between an agreement 
being supported against relations in a family and 
against purchasers and creditors, citing the authority 
of Lord Hardwicke for it- But Sir William Grant 
decided that the Court would not enforce a contract 
for a consideration which would not protect the con- 
tract if executed against purchasers (x). His Lordship, 
however, decided the case on the true ground, namely, 
that the Court would not divide the covenant, that Mr. 
Davenport was entitled to a specific performance so far 
as he was concerned, and that the agreement would be 
therefore performed as far as related to the niece- The 
Court would not decree a specific performance in 
favour of the plaintiff as to part, and send him to law 
as to the residue (y). 

In Newstead v. Searles (z) it was urged, that arti- 
cles entered into by a widow, on her second marriage, 
for the benefit of the issue of the first, were not bind- 
ing. Lord Hardwicke said, " If I was to lay it down 
as a rule, that such articles as these are not binding, 
it would become impossible for a widow, on her second 
marriage, to make any certain provision for the issue 
of a former, and the second husband might then con- 
trive to defeat the provision made for those children. 
I am of opinion that these articles ought not to be 
considered as a voluntary agreement." The circum- 
stances of the case would support the decision on other 

(x) Sutton V. Chetwynd, 3 Mer. (y) 1 Phillips, 698. 

249. (2) 1 Atk. 265. 
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groonda, bat it seems to be gesnevaOy admitted that a 
provision of thb nature is not voluntary (a). 

In Needham v. Smith (i), where; on his second 
marriage, a man covenanted to leave all the real estate 
he should become possessed of among the children 
either of his first or second marriage, who should be 
living at his death, no distinction was taken between 
the two classes of children, or that the covenant was 
voluntary in the one case and not in the other : and in 
the argument on appeal, in Davenport v. Bishopp, this 
was put as a case which would not be considered as 
voluntary; but in Ricketts t;. Loftus (c), it was argued 
that a settlement by the husband, on his second mar- 
riage, was merely voluntary as to the children of the 
first marriage : and there seems no reason for holding 
such a settlement by a man before marriage to be 
more valuable than on any other occasion, unless the 
second wife relinquishes some of the rights she acquires 
herself by the marriage in favour of these children, and 
so becomes a purchaser for their benefit. 

Settlements made after marriage will be executed, 
if there is a valuable consideration given for them; as 
where a settlement is made on each side ; but, in such 
cases, the consideration of marriage is whoUy out of 
the question. The covenants are mutually dependant ; 
if the one is not performed, the other cannot be en- 
forced (^), and any great inequality would induce a 
suspicion of fraud, and cause the settlement to be 
considered as in fact voluntary; all these remarks 

!a) Davenport v. Bbhopp, 2 T. (b) 4 Rubs. 318. 

)^ C. C. 26; & 1 Ph. 698 ; Hunt (cj 4 Y. & C. 519. 

r. Matthews, 1 Vcrn. 408; Toulson (cf) Ex parte Hall, 1 V. & li. 

9. Wellington, 2 T. W. 533 ; King 1 12 ; Woodcock v. Moncktoii, 1 Coll. 

r. Cotton, 2 P. W. 674; but see 278. 
England r. Downs, 2 Boa v. 522. 
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apply to settlements before marriage made in &your 
of those not within the consideration, and supported, 
as to them, by the doctrine of Osgood v. Strode (^). 
Even a settlement before marriage might be fi^udu- 
lent, and the Court might not allow the consideration 
of marriage to support it, but the fraud must be dis- 
tinctly proved and made out to induce the Court to 
act(/). 

It is sometimes a nice question as to whether a 
consideration is voluntary or not : a valuable consider- 
ation will equally arise, where a person gives up a 
certain pecuniary advantage at the time of the grant, 
as where a sum of money is actually paid down at the 
time {g). 

Past services are not a sufficient consideration for 
a present promise ; this has been always held at law, 
and is the doctrine of Courts of Equity. If a con- 
sideration is executed, and does not go along with the 
contract, but is entirely past, and the contract is 
merely subsequent, it is not a sufficient consideration 
to support a contract (h). The transaction must be 
all one. 

This is perfectly illustrated by the case of Robertson 
V. St. John. A tenant for life had agreed to grant a 
lease for thirty-one years : the lessee entered and ex- 
pended considerable sums; the tenant for life died, 
and his son, the tenant in tail, wrote to the lessee that, 
as he had expended a good deal of money, the lease 
should be confirmed. The assignees of the lessee 



t 



^e) Ante p. 51. 2 Atk. 152 ; Lady Herbert o. Earl 

,/) Richardson v. Horton, 7 Powis, 6 Brown, r, C. 102. 

Beay. 185. (A) Jameson v. Skipwith, 1 B. 

(g) Stiles V. Attorney Greneral, C. C. 39. 
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filed a bill for specific performance of the promise ; the 
defendant demurred, and Lord Thurlow, C, allowed 
the demnrrer; he said, ^Hhe promise was nudum pac- 
tum^ which equity would not perform in specie,'^ and 
added, ^^that the circumstance of laying out money 
afterwards, as it was voluntaiy, could not vary the 
nature of the case" {%). 

In Seton v. Seton, Lord Thurlow would not under- 
take to say, that a promissory note given by a woman 
to a trustee for her child was nudum pactum (j). 

The wife's equity supports a settlement of her pro- 
perty, and where a trustee of money, which the husband 
is entitled to in right of his wife, will not pay it, unless 
he make a settlement on his wife, this is good consi- 
deration for the settlement (k). 

The release by the husband of his interest, in the 
future acquired property of the wife, is a good con- 
sideration from the husband to support his claim to 
an annuity covenanted to be paid to him by his wife 
out of her separate estate in separation, and the cove- 
nant will be enforced by the Court (/). 

In Fenner v. Taylor, the husband of a lady entitled 
to some personal property in Court, agreed that it 
should be settled upon her; and that agreement was 
proposed to be carried out by a settlement on the wife 
and children, afterwards the wife waived the settle- 
ment. This agreement. Sir W. Grant considered a 
voluntary one, for he directed the money to be paid 
to the husband. Sir John Leach, when Vice Chan- 



(0 2 B. C. C. 140. Atk. 519. 

If) 2 B. C. C. 610. (I) Logan v. Birkett, 1 M. & EL 

(k) Middleoorae o. Marlow, 3 225. 
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cellor, held a different opiDion, he considered it as a 
purchase by the husband of the wife's equity to a 
settlement, and that it could not be regarded as a 
merely voluntary instrument. It seems difficult to 
understand how the Vice Chancellor could have con- 
sidered the husband as giving any consideration, 
because it was not in his power to do anything in the 
matter; the wife alone had an equity, he gave up 
nothing to which he had an absolute right. Lord 
Brougham, C, concurred in the judgment of Sir W. 
Grant, and reversed the decision of the Vice Chan- 
cellor, who however, on the case commg to^ him again 
as Master of the Rolls, expressed himself dissatisfied 
with the judgment (w). 

It seems that an agreement for the partition of an 
estate implies a good consideration, it amounting to 
an exchange (n), part performance of such an agree- 
ment although made by parol only will bind, and a 
contingent advantage to one only will not affect the 
validity of the transaction (o). 

If, by a deed of composition a creditor release his 
debtor, a subsequent agreement between them (not 
by deed) that the debt shall be paid in fuU cannot 
stand, unless supported by a valuable consideration 
beyond the mere fact of the released debt ; the case of 
a bankrupt promising after his certificate, stands on a 
different footing, namely, the remedy only is gone (p). 

But a contract though not to be enforced, at first, 
on account of its voluntary character, yet may fix)m 



(m) 1 Sim. 169, 2 R. & M. 190. (») Per V. C. K. Bruce, Watts v. 

(n) Bolton p. Ward, 4 Hare, 534. Hyde, 2 Coll. 379. 
(oS Ireland v. Kittle, 1 Atk. 541. 
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sabeequent transactioiis be capable of being enforced. 
Sir E. Sugden, C. I., said " the case of Prodgers v. 
Langham (g)^ followed by George v. Milbanke (r), and 
subsequent cases, shew that firom the moment of a 
settlement of a share belonging to a voluntary grantee 
the volontaiy grantee is to be r^arded as a pur- 
chaser {s). And it would seem that a voluntaiy con- 
tract, assigned for a valuable consideration, may be 
enforced by the assignee (0* 



(q) 1 Siderf. 183. ter, 2 Y. & C^ C. C. 536. 

(r) 9 Yes. 190. (0 See CrotU 

Martin r. McNamara, 4 D. SOi. & Lef. 583. 



9 Yes. 190. (0 See CroAon o. Omubj, 2 

Martin r. McNamara, 4 D 
& W. 429. See Meggison v. Fo6' 
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CHAPTER V. 

There must he Mutuality of Consideration and Remedy. 

The consideration must flow from both parties: a 
promise to pay money does not make a contract (a), 
unless there be reciprocal obligation. In contracts 
everything requisite ought to concur as the consider- 
ation on the one side, and the promise or sale on the 
other side. In fact, although the consideration is gene- 
rally spoken of as being the motive for the party's 
agreeing to do or not to do a particular act, yet in 
the eyes of the party who supplies that motive, it is 
the agreement of the other party. 

But not only is it the principle of law that both 
parties must receive a benefit fi^om the contract, but 
it is also the rule, that the law only considers that as a 
benefit, in cases of contracts purely executory, which 
it can assure to the other party. Courts of Equity 
follow the law : each party at law must be bound to 
confer a benefit on the other, or there is no agreement 
at law ; and imless a Court of Equity can secure the 
performance of the agreement on both sides, there is 
no agreement upon which the Court will act, although 
that portion of the agreement, which the party apply- 
ing to the Court may desire to be carried out, may be 
within the power of the Court. 

(a) Blackstone, Com^ Book 2, the maxim of the civil kw, that ex 
Chap. 30. ^ Our law has adopted mido pacta rum oritur actio,'" 
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It is always an answer to a bill for specific per- 
formance of an agreement by one party, that if the 
defendant were to seek performance of the same agree- 
ment against the plaintiff, he could not obtain it: 
both parties must be bound, otherwise there can be 
no valid agreement (6). 

It is not, however, considered requisite that an agree- 
ment should at the time be binding on both parties ; 
it is sufficient if an agreement, signed by one party, 
be afterwards accepted and acted on by the other (c). 
It is now clearly settled, that a plaintiff may obtain a 
decree for specific performance of an agreement signed 
by the defendant alone. Lord Redesdale seriously 
questioned the rule, upon the ground of want of mu- 
tuality; but to this it has been answered, that the 
party who has not signed the agreement, by filing the 
bill, gives the Court jurisdiction to bind him by the 
agreement, and £rom that moment there is mutuality 
of remedy {d). 

It is a rule of equity, necessarily following firom 
that which requires mutuality of consideration and 
remedy, that contracts must be decreed to be per- 
formed on both sides, and entirely or not at all {e). 
The rule of law is, that no contract can be appor- 
tioned, and although equity controls the rigid appli- 
cation of this rule, yet it proceeds upon the same 
broad principle, and refuses to decide whether the 
parties did or did not rely or wish to insist upon some 
one part of the contract rather than another. There 

(ft) See ti{^ pp. 69, 64. 298; London and Birmingham 

(c) Dowell r. Dew, 1 Y & C, C. Railway Companj v. Winter, Cr. 

C. 352. See p. 856. & Fh. 63. 
(<Q Flight r. BoUand, 4 Rnsa. (e) Yin. Ab. 5, 506, Owen, 10. 
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may be cases where there are several distinct agree- 
ments, one of which may be executed, although the 
others are unperformed ; but if the whole was but one 
contract, which could not be executed, no part of it 
could be executed (/). 

The Court does not insist that the mutuality should 
have existed at the time of the contract being entered 
into; it is sufficient if it exists when the case is 
brought before it for decision; on this ground, if a 
party contracting to sell can acquire a title before the 
hearing, it is sufficient {g). 

The Court, it is said, will not enforce the perform- 
ance of an agreement, the execution of which can no 
longer be of use to the defendant. This was decided 

in a case of v. White (A) ; but Sir Edward 

Sugden, C. I., in Clarke v. Moore, referring to this 
case, says, *^ There are other cases in which a man 
having entered into a contract for a specific purpose, 
which afterwards failed, has not been in this Court 
compelled to accept the lands; but the other party 
has been left to this remedy at law. This is a very 
nice point, upon which I give no opinion" {%). 

Although it is decided law, according to the cases 
of Mortimer v. Capper (^'), and Jackson v. Lever (ifc), 
and the reported dicta of Lord Eldon, especially in the 
case of Coles v. Trecothick (Z), that if the price of pro- 
perty be an annuity for the life of the vendor, his 

(/) Willan r. Willan, 2 Dow. (A) 8 Sw. 108. 

P. C. 274. (0 1 Jones & Latouche, 728. 

(g) Chamberlain r. Lee, 10 Sim. (/) I B. C. C. 156. 

444 ; Eyston o. Simonds, 1 Y. (A) 3 B. C. C. 604 ; see Ak- 

C, G. 0. 608 ; Hoegart v. Scott, 1 hurst v. Jackson, 1 Wilson*s Ch. 

R.&M.293 ; Salisl^ o. Hatcher, Cases, 49. 

2 Y. & C, C. C. 54, but compare (0 9 Ves. 246 ; see Davies o. 

Dackle o. Baines, 8 Sim. 526. Cooper, 5 M. & C. p. 279. 
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death before the conveyance will form no objection to 
the specific performance of the contract ; and the same 
role applies to the case where the life annuity is not 
the price but the subject of sale ; yet Sir John Leach, 
after making this observation remarks, that, '^ If, the 
death of the life annuitant were to happen at such a 
time that a purchaser in effect took no benefit under 
his contract, which might well happen when his title 
was to commence at a future time; it might be 
made a question whether, as at the time of the bill 
filed, a purchaser could file no bill in equity, the 
principle of mutual remedy could enable the vendor 
to file such a bill" (m). But the true question is, 
whether the agreement at the time of making it con- 
ferred a mutual remedy (n). 

Lord Hardwicke, in Goring v. Nash(o), said, — 
" There is no instance of decreeing a partial perform- 
ance of articles : the Court must decree all or none ; 
and where some parts have appeared very unreason- 
able, the Courts have said, we will not do that, and 
therefore as we must decree all or none, the bill has 
been dismissed/' So Lord Alvanley, in Gibbons v. 
Gaunt (p), said, " The agreement must be binding on 
all the parties or none." Lord Redesdale, in the 
House of Lords, always maintained the same doctrine. 
Jn Hamilton r. Grant {q\ he said, " The agreement 
was not in itself an agreement which could be speci- 
fically performed as against one of the parties, and 
that party had no right to specific performance against 

(m) Kenney r. Wenhiun, 6 Mad. (o) 3 Atk. 186. 

855. (P) 4 Ves. 849. 

(») 8«e Bower v. Cooper, 2 (q) 9 Dow. P. C. S3. 
Hare, 408. 
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the other party." And again, in Wood v. Rowe (r), 
Lord Redesdale said, ^^ that the agreement embraced 
several objects ; that stopping the proceedings (which 
had been agreed) would not execute the agreement: 
it will execute that one part of the agreement which 
provides, that the proceedings instituted in equity 
shall cease, but it will not execute the other part of 
the agreement; and, I apprehend, it is impossible to 
hold that any person can have a right to demand that 
one part of the agreement shall be executed, leaving 
the other part unexecuted." So Sir L. Shadwell, in 
Kimberley v. Jennings (5), says, " This agreement 
cannot be performed in the whole, and therefore this 
Court cannot perform any part of it:" a proposition 
to which Lord Cottenham {t) said he entirely assented, 
and Lord Lyndhurst (t«), in another case, said, ^^It 
has been laid down again and again, and very recently 
in a case before Sir Edward Sugden, in Ireland (v), 
that, unless the Court can decree specific performance 
of the whole of a contract, it will not interfere to 
enforce any part of it." 

But it is equally clear that this doctrine can only be 
applied to cases where the contract is purely exe- 
cutory on both sides, and not where there has been 
some consideration already given on the one side for 
the executory contract on the other. The rule is, 
that there must be mutuality ; mutuality meaning, in 
the case of purely executory contracts, a mutuality of 
consideration capable of being enforced by the Court, 

Jr) 2 Bligh, p. C. 695. («} Hills r. CroU, 2 Phfll. 62. 

s) 6 Sim. 562. (v) G^rvais v. Edwards, 2 Dr. 

Q Dietrichsen v. Cabborn, 2 & Warr. 80. See Rhodes r. Ckxik, 
11. 57. 2 S. & S. 488. 
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to which application is made to secure the performance 
of the contract ; but, if part of the consideration has 
been obtained, the objection for want of mutuality 
does not exist. If a portion of the contract has been 
executed, the consideration has been in fact given, and 
the Court has no longer to inquire whether it could 
have compelled the giving of it originally. 

It is of great importance to observe the distinction. 
Lord Cottenham, in a case before the House of Lords, 
points it out. He said, " In support of the third ob- 
jection that there was no mutuality in the contract, 
some well known cases were cited; but the question 
here is, whether after the risk incurred and the benefit 
secured, and the consideration thereby paid, the fiather 
can, on his part, resist the performance of the contract 
which led to these results? If this objection could 
prevail in this case, how could decrees for specific 
performance where the defendant only signed the 
agreement, or upon part performance, be maintained ? 
In these cases there is no mutuality in the sense in 
which the word is used in the present argument, 
because the contract being within the Statute of 
Frauds, could not have been originally enforced 
against the plaintiff; but he having performed his 
part, is entitled to compel the defendant to perform 
his'' (w). 

The same rule obtains in Courts of Law ; the prin- 
ciple involved being a general principle of our juris- 
prudence. Lord Chief Justice Tindal, delivering 
the judgment of the Court of Common Pleas in 
Arnold v. the Mayor of Poole, said, " It was contended 

(tc) PersBe r. Perwe, 7 CI. & Fin. S16. 

F 
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that all contracts to be binding must be mutual ; and 
that therefore, where corporations may sue upon 
simple contracts, it follows as a legal consequence, 
they may also be sued. But we think the proposition 
as to the necessary mutuality of contracts was stated 
too broadly, and that it must be confined to those 
cases where the want of mutuality would leave one 
party without a valid or available consideration for 
his promise. The cases last cited {x) do not there- 
fore shew that corporations may be sued upon parol 
contracts" (y). 

In Colombine v. Chichester, where a solicitor had 
agreed to give up information and books and papers 
to a projected company in consideration of certain 
payments, on his filing a biU for specific performance, 
Sir L. Shadwell said, that with respect to the objection 
that there is no mutuality in the contract, the plaintiff 
has stated that he performed all he undertook to 
perform; and therefore the learned Judge thought 
there was mutuality, it being, in fact, a question of 
consideration (z). 

It is the principle of mutuality which has led to 
the practice of compelling specific performance of 
contracts for sale against the purchaser; when in 
fact, the claim made by the bill is only the sum of 
money agreed to be paid. Now equity originally 
interfered to effect the performance of contracts, in 
order to give the party the actual thing contracted 
for, and at the instance of the purchaser; but when 

(x) Barber Sury^eons of London Campb. 466. 
9. Pibon, 2 Ler. 252 ; Dean and (vS 5 Scott, N. B. 776. 
Chapter of Bochester v Pierce, 1 w ^^ Law J. B., N. S., 41. 
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once that jurisdiction was assumed, the principle of 
mutuality compelled equity to assist the vendor (a). 

In general the condition of mutuality is sufficiently 
satisfied, if there be any consideration on the one 
side as well as on the other ; and the rule is, that in the 
purchase of property, inadequacy of price, unless its 
grossness makes it amount to £raud, is not a ground 
for refusing the enforcement of the contract (6). In 
contracts for the purchase of interests in possession, it 
is nothing more than an ingredient in evidence (c). 
It may prove that there must have been imposition or 
oppression (d). 

But this only holds when each party has equal 
competence to decide the matter. If the parties are 
connected in a manner which gives one influence 
over the other, it is incumbent on the party having 
that influence, and obtaining the agreement to shew 
that the consideration was adequate ; and this is the 
doctrine as to the sale of reversionary interests (e). 

In these cases the Court refiises its assistance to 
enforce specifically the agreement for a sale, if there 
is the slightest doubt about the adequacy of the price ; 
the purchaser is bound to prove that he gave a sum 
which was, at the time, an adequate price for the subject 
of his purchase, otherwise his bill for enforcing the 
contract wiU be dismissed. 

(a) Per Sir J. Leach, V. C, Vea. 219. 

Adderley v. Dixon, 1 S. & St. 607. (d) Bower o. Cooper, 2 Hare, 

See p. 612 ; Witlw v. Cottle, S. & 411. 

St. 174. See Law v. Peers, 4 (e) Peacock v. Evans, 16 Ves. 

Burr. 2226. 517, taiie. Hincksman v. Smith, 

(b) Coles V. Trecothick, 9 Ves. 3 Ross. 433 ; Aldborongh v. Trye, 
246; Sullivan v. Jacob, 1 Moll. 7 CI. k Fin. 36; jSdwards v. 
477. Browne, 2 Coll. 104. 

(c) tTnderhill v. Horwood, 10 

F 2 
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So the Court will look more narrowly into a trans- 
action between father and son, than if it had been 
between strangers, and if there are other circum- 
stances, the Court will give them full effect (/). In 
Heron v. Heron (^), Lord Hardwicke set aside a 
release from a son to the father, where the son was 
turned out of doors ; left entirely destitute and void 
of a maintenance. His Lordship said, " Suppose the 
plaintiff had been entitled to a tenancy in tail of real 
estate, and the father, a bare tenant for life, had taken 
such advantage of his son's necessities to draw him to 
join in any conveyance which would destroy his 
remainder; this Court, upon very slender evidence of 
such a practice in a father, has relieved the son." 

But, although this is the general rule as to persons 
having influence, yet in the case of family arrange- 
ments, other principles come in which operate in a 
precisely contrary way. 

Lord Eldon said (A), " The Court will not view 
transactions between father and son in the light of 
reversionary bargains, but will regard them as family 
arrangements, with a reasonable degree of jealousy; 
and will not look into all the motives and feelings 
which might actuate the parties in entering into such 
arrangements. There may be considerations in such 
cases, which the Court could not possibly scan." 
There are two principles which are applicable to the 
case of family arrangements, and which are the 
grounds upon which the Court generally refuses to 
disturb them. 

(/) Per Sir E. Sugden, C. I. ; (g) 2 Atk. 161. 

Wallace C.Wallace, 1 Conn. & Law- (A) Tweddell ». Tweddell, T. & 
son, 495. R. 13. 
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In the first place, the Court cannot weigh the con- 
siderations which really influence the conduct of the 
parties. The impossibility of estimating the objects 
generally had in view in family arrangements, has led 
to the exemption of such agreements from the ordinary 
rules which affect agreements between strangers (i). 

In this respect, the consideration which supports a 
family arrangement is analogous to the consideration 
of marriage in a marriage settlement. When the 
provision is once made, as it has been by the marriage, 
no event afterwards can alter it (j). " A part of the 
consideration," said Lord Eldon, in Prebble v. Bog- 
hurst (^), ^^ besides these pecuniary benefits is mar- 
riage. I do not apprehend that the quantum of 
pecuniary benefits will affect the question, and I am 
surprised to find observations about the amount of 
the penalty varying the reciprocity [7 Taunt. 543], 
where marriage is one of the considerations." 

In the next place, a family arrangement is of the 
nature of a compromise, which the Court highly 
favours, and for the peace of society will not lightly 
disturb. 

Where there is a dispute between parties claiming 
a property, the compromise of that dispute is a valid 
consideration for the agreement which is effected (I). 
Where a doubtful question arises, such as a question 
of construction upon the will of a testator, it is 
extremely reasonable that parties should terminate 

(0 Per Lord Cottenham, C, in ton, 17 V. 263. 

Perwc V. Perese, 7 CI. & Fin. 317. (A) 1 Sw. 319. 

ij) Per Sir W. Grant, Nairne v. (0 Nay lor v. Winch, 1 S. & St. 

Prowne, 6 Ves. 752 ; North v. An- 556. 
sell, 2 P. W. 618; Campion v. Cot- 
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their differences by dividing the stake between them, 
in the proportions which may be agreed upon. 

Where a compromise of a doubtful claim is entered 
into fairly, and with due deliberation and upon consider- 
ation, a Court of Justice cannot inquire into the sup- 
posed adequacy or inadequacy of the consideration (m) ; 
in Pickering v. Pickering, Lord Langdale says (n), 
" Where parties, whose rights are questionable, have 
equal knowledge of facts and equal means of ascer- 
taining what their rights really are, and they fairly 
endeavour to settle their respective claims among them- 
selves, every Court must feel disposed to support the 
conclusions or agreements to which they may fairly 
come at the time, and that, notwithstanding the sub- 
sequent discovery of some conmion error." Lord 
Alvanley's doctrine is to the same effect, " No man 
can doubt that this Court will never hold parties 
acting upon their rights, doubts arising as to those 
rights, to be bound, unless they act with full know- 
ledge of all the doubts and difficulties that arise ; but 
if parties will, with full knowledge, act upon them, 
though it turns out that one gains a great advantage, 
if the agreement was fair and reasonable at the time, 
it* shall be binding. There was a case before the 
Lord Chancellor, who spoke to me upon it, in which 
it was held, that the Court will enforce such an 
agreement, though it turns out that the parties were 
mistaken in point of law; even, supposing counsel's 
opinion was wrong" (o). So Lord Gifford, M. R., 
" If the claim were fairly and bond fide made against 

(to) Per Sir J. Leach, V. a, (n\ 2 Beav. 31. 

Nayler o. Winch, ubi mp. (o) Gibbons v. Gaunt, 4 Ves. 849. 
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W.; and if W., after due consideration, not only 
admits his liability, but compromises the claim, and 
for that porpose, enters into an agreement; the com- 
promise of such a daim entered into with due 
deliberation, even if it were doubtful whether the 
daim was such as could have been made effectual, is 
a sufficient consideration, both at law and in equity, 
for such an agreement" (p). 

Neidier mistake nor want of mutuality are allowed 
to prevent agreements for a compromise, between 
members of the same family from being condusive. 
"Where family arrangements," says Lord Eldon, 
" have been fairly entered into without concealment or 
imposition upon either side, with no suppression of 
what is true, or suggestion of what is false, then, 
although, the parties may have greatly misunderstood 
their situation and mistaken their rights, a Court of 
Equity will not disturb the quiet, which is the con- 
sequence of that agreement;" and he afterwards, in 
the same case stated, in effect, that a family agree- 
ment may bind the parties, though neither of them 
had a valid title to the property in question (q). But 
there must not only be good faith and honest inten- 
tion, but full disclosure; and without full disclosure, 
honest intention is not sufficient (r). 

The strong leaning of the Court in favour of family 
arrangements is very well illustrated by the language 
of Lord Brougham, C, in deciding the case of Clifton 
V. Cockbum. He said, " It is not necessary to go so far 



(p) Attwood V. 1 Russ. 400 ; see p. 463. 

358. (r) Per Lord Eldon, 3 Swan. 

(q) Gordon o. Crordon, 3 Swan. 477. 
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as was done in Cory o. Cory (s), where a compromise, 
made under the influence of intoxication, was supported 
by Lord Hardwicke, as tending to settle family diflfer- 
ences, or in older cases, where parental influence directly 
exerted, was held insufficient to set aside, what was 
done under such pressure. The more moderate view 
of the subject, taken in later instances, such as 
Stockley v. Stockley (0, is enough to bear out the 
only proposition I have any occasion here to maintain, 
that a construction far from being plainly and grossly 
erroneous, imposed upon a clause in a family settle- 
ment, ought not, if acted on by the makers of that 
settlement, to be disturbed by this Court after their 
decease" (u). 



I 



s) 1 Yes. sen. 19. («) Cliflon v. Cockbum, 8 M. & 

1 V. & B. 30. K. 76 ; see p. 100. 
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CHAPTER VL 

The Contract must be properly proved. 

All agreements, in order to be executed in a CJourt of 
Equity, must be proved in such manner as the law 
requires {a). 

Agreements relating to land must, in order to be 
valid at law according to the Statute of Frauds (6), be 
in writing, and signed by the party. The Statute of 
Frauds introduced no new rule into the practice of 
Courts of Equity respecting agreements relating to 
land; equity having always refused to perform such 
agreements, unless proved by written evidence. 

Lord Ellesmere said, " That he neither would help 
leases parol in Chancery, and that it was good for the 
conunonwealth, if no lease parol were allowed by the 
law, nor promises to be proved by witnesses, con- 
sidering the plenty of witnesses now-a-days, which 
were testes diabolicesj qui mctgis fame quam fama 
moveniur^^ (c). So Lord Bacon's 15th Order, directs 
all suits grounded upon wills nuncupative, or leases 
parol to be dismissed upon motion, and Lord Keeper 
Bridgman, in 1668, said, ^''A personal promise is not 

(a) Per Lord Rosslyn, C, in (b) 29 Car. 2, c. 3. 

Lord Walpole v. Lord Orford, 3 (c) 8 Jane, 1 Jac. ] ; Gary, 39. 

Ves. 420. 
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sufficient to decree any lands without other circum- 
stances" (d). 

But agreements respecting personalty were binding 
at law, though not in writing, and were valid in equity ; 
with respect to such agreements, the 17th section of 
the statute enacts that no contract for the sale of any 
goods, wares, or merchandizes for the price of ten 
pounds sterling or upwards, shall be allowed to be 
good, except the buyer shall accept part of the goods 
so sold, and actually receive the same or give some- 
thing in earnest to bind the bargain, or in part of 
payment, or that some note or memorandum in 
writing of the said bai^ain be made and signed by 
the parties, to be charged by such contract or their 
agents thereunto lawfully authorized. 

In Colt V. Netterville (^), the bill was for a specific 
performance of an agreement for transferring some 
York buildings' stock, and it was argued, that York 
buildings and other stocks were within the words and 
meaning of this section of the Statute of Frauds. 
Lord King, C, said, ^^This question was before all 
the Judges of England, who were equally divided 
upon it, six against six, and therefore it is a point too 
difficult for me to determine upon a demurrer." 

In Duncuft v. Albrecht (/), Sir L. Shadwell, V. C, 
held that a parol agreement for the sale of railway 
shares is binding; and as to the objection that this 
was a case within the 17th section of the statute, he 
said, '^ It is impressed upon my mind that in the 



(d) Praxis, Cancell. ed. 1704, toI. ment to leave money by will need 
1, p. 423. not be in writing. Fenton r. £mb- 

[e) 2 P. W. 303. less, 3 Bur. 1270. 
[/) 12 Sim. 189. An agree- 
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decisions which have been made with respect to the 
17th section, it has been held to apply only to goods, 
wares and merchandizes, which are capable of being 
in part delivered. If there is an agreement to sell a 
quantity of tallow or of hemp, you may deliver a part ; 
bat the delivery of a part is not a transaction appli- 
cable, as I apprehend, to such a subject as railway 
shares. They have been decided not to be land. 
They have been decided to be, in effect, personal 
estate ; but not personal estate of the quality of goods, 
wares and merchandizes within the meaning of the 
17th section." 

The cases on the subject of interests in land, which 
have been held to be within the fourth section, and of 
which the most important as regards any likelihood of 
attempting to enforce the contract in equity, is the 
case of growing timber, are collected by Sir Edward 
Sugden {g). 

In the case of Boyce v. Green, it was held that a 
share in a mining company was within the statute ; 
the mining company being engaged in a partnership 
in interests in or concerning lands. The Court of 
Queen's Bench held that a purchaser of a share ac- 
quires, and would be entitled, on the dissolution of 
title company, to a share in those houses and interests 
in lands which the company had acquired (A). 

But this decision is opposed to a class of recent 
decisions upon an analogous subject. The Statute of 
Mortmain prohibits the giving any mterest in lands 
to a charitable use (2) ; as the Statute of Frauds {j) 

(g) V. & P. 99 ; Scorell v. Boxal, (») 9 Geo. 2, c. 36, sec. 3. 
1 You. & Jerv. 396. (J) 29 Car. 2, c. 3, sec. 4. 

(K) Batty, 608. 
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directs that any contract concerning an interest in 
lands shall be in writing: these cases have decided 
that a share in a joint stock or trading company, haying 
interests in lands, is not within the Statute of Mort- 
main ; and Lord Langdale, M. R., said, ^^ If, upon a 
dissolution or determination of the joint concern, a 
shareholder shall become an owner of any part of the 
land, it is only upon a new transaction, and by 
acquiring a new title and right as purchaser" (*)• 

The learning on the subject of the Statute of Frauds 
is so fiilly detailed in Sir Edward Sugden's work, that 
it need not here be gone into. 

But Equity does not only admit the proof of posi- 
tive agreements in terms, as an agreei^ent to do or 
not to do a particular thing, but it also considers an 
agreement is sufficiently proved by the production of 
what, although not amounting to an agreement in 
terms, yet is evidence that the parties came to an 
agreement. Equity which adverts to the substantial 
object of all contracts, independent of the forms which 
they assume, gives effect to the intent of the parties. 

It is clear that any kind of written contract, if it 
express the intent of the parties to stipulate with a 
view to some particular thing apparently collateral to 
the contract itself, will in equity amount to an agree- 
ment respecting that thing, although, in form, it 
assume a different character. 

Thus, where the condition of a bond was " in con- 
sideration of so much money in hand paid to convey 
and assure cert&in lands," the Master of the Rolls 

(A) Sparling v. Parker, 16 Law TLompeon v. Thompson, 1 Coll. 
J., N. S., ^., 67; March v. 380. 
Attomej General, 5 BeaT. 433; 



AGREEMENTS IN INFORMAL INSTRUMENTS. 77 

declared, that bonds of this nature were always con- 
sidered in equity as articles of agreement, and decreed 
the condition to be specifically performed (I). 

Thus, on a bond given before marriage by the wife 
to the husband, conditioned to convey her lands upon 
the marriage to him and his heirs, the Court would 
not allow the objection, that the bond became void by 
the intermarriage; the impropriety of the security, 
or the inaccurate wording of it, is not material ; for 
it is sujQicient that the bond is a written evidence of 
the agreement of the parties, that the husband, in con- 
dderation of marriage, should have the land as her 
portion (m). 

Lord Plunkett, in Logan v. Wienholt, said, " It b 
not immaterial to the argument, that this bill is filed 
not upon any admitted legal right on which a party 
could proceed in a Court of Law; but it is founded 
on what is undoubtedly an equitable right to have a 
specific execution of the agreement implied in the 
bond, according to the true and just and reasonable 
construction of the words " (n). 

In ex parte Hodgson there was a bond given by the 
husband on marriage, on account of his receipt of the 
wife's fortune, which was to be proved upon in the case 
of his bankruptcy. Lord Eldon said, "I look upon this 
as a marriage agreement, that the property of the wife, 
payable on her marriage, and to which she might 
become entitled fix)m her fiither, was what the husband 
was to have the use of until his bankruptcy or insol- 



(l) Powell on Contracts, 314 ; (m) Cannel v. Buckle, 2 P. W. 

Anon. Mosely, 37. 243. 

(n) iCLAFin. 611. 
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vency. * * * Though in form a bond, it is an 
agreement as to her estate, that it shall be enjoyed by 
her husband till he becomes bankrupt " (o). 

Sir James Wigram, V. C, says, " I accede to the 
plaintiff's argument, that where there is, as in this 
case there clearly is, a good consideration for the lien, 
it is immaterial what may be the form of the trans- 
action. It is only necessary that, the transaction 
should be evidence of an agreement for a lien: the 
real nature of the transaction, and not the mere form 
of it, must, I apprehend, be regarded " (p). 

So in Spencer v. Boyes, where a party had conveyed 
copyhold property by lease and release, and had 
covenanted for further assurance after his death, it 
descended to his youngest son. Lord Alvanley said, 
^^I am clearly of opinion that this covenant is a 
contract for valuable consideration affecting the land, 
and will affect the heir," and this, although the 
copyhold estate could not be affected by the covenant 
in an action at law, not being assets (q). 

So Sir Edward Sugden, C. I., in Averall v. Wade, 
said, that a covenant that an estate is free firom 
incumbrances, will give power to the covenantee to 
come into a Court of Equity, and claim any charges 
upon his and another estate to be thrown entirely on 
the other estate (r). 

Thus also, acts of Parliament for carrying under- 
takmgs into effect are considered as a species of 

(o) I9Ve8.208. (q) 4 Ves, 370; Aldrich v. 

(p) Malcolm v. Scott, 3 Hare, CJooper, 8 Ves. 388, 394. 

52 ; see Bum v. Carralho, 4 M. & (r) LI. & Goold, R. t. Sugden 

C. 690. 259-60. 
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oontract between the public and the undertakers of 
the work (s). 

In Blackmore v. The Glamorganshire Canal Com- 
pany, Lord Eldon, C, said, " I follow and adopt the 
expression of the Lord Chief Justice of the Eing^s 
Bench, and I am glad to fasten myself in some 
measure on his great authority, and say that, when I 
look upon these acts of Parliament, I regard them all 
in the light of contracts made by the Legislature, on 
behalf of every person interested in anything to be 
done under them, and I have no hesitation in asserting 
that, unless that principle is applied in construing 
statutes of this description, they become instruments 
of greater oppression than any thing in the whole 
system of administration under our constitution. 
Such acts of Parliament have now become extremely 
numerous, and from their number and operation, they 
so much affect individuals, that I apprehend those 
who come for them to Parliament, do, in effect, under- 
take that they shall do and submit to whatever the 
Legislature empowers and compels them to do, and 
that they shall do nothing else; that they shall do 
and shall forbear all that are thereby required to do, 
and to forbear as well with reference to the interests 
of the public, as with reference to the interests of 
individuals" (t). 

Even at law, an instrument in terms intending to 
be a conveyance of lands, but which not being by 
deed, cannot operate as such, has effect as an agree- 
ment (u). In Leader v. Aheames (t;), a deed of 

(#) Att. Gen. v. Brown, 1 Swan. («) Rex v, Ridgwell, 6 B. & C. 

265: Grsj v. Clutplin, 2 S.& S. 267. 665. 
(0 1 M. & K. 162-8. (v) 4 Dr. & W. 495. 
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conveyance was held only to amount to articles of 
agreement; the fair construction of the transaction 
being, that it was not intended to be considered as a 
conveyance; and as the purchaser, by his conduct, 
requiring an indemnity for which he had not stipu- 
lated, frustrated the whole object. Sir E. Sugden, 
C. L, held that the seller was at liberty to treat the 
transaction as incomplete, and to enter into a new 
contract of sale with another party. 

If a writing amounts to a present assignment of a 
lease, yet if it appeared from it, that a further instru- 
ment was necessary to carry the intention of the 
parties into effect, a Court of Equity would not refuse 
relief to a party seeking its aid in that respect (w). 

But agreements are also sufficiently proved in 
equity by proof of acts of a party which can only be 
explained by reference to an agreement; and which 
are therefore considered by the Court as equivalent to 
the actual making of the agreement by the party: 
and in such a case, although the agreement be not in 
writing, yet if it would be a breach of good faith on 
the part of the contracting party, and an injury to the 
party with whom he contracted, not to enforce it, the 
objection that it is not proved, according to the 
provisions of the Statute of Frauds, will have no 
weight. 

Where an agreement is put into writing, but not 
signed by the party, yet if his acts are clearly refer- 
rible to an agreement, he is held to have adopted it 
and to be bound by it. Thus a party taking pos- 
session under a lease or an assignment of a lease, is 

(tc) Fenner v. Hepburn, 2 Y. & C, C. C. 159. 
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held bound by the covenants of the lease (x). So in 
the case of Lord Montfort v. Lord Cadogan, the trus- 
tees of Lord Cadogan's settlement, whose duty it was 
to renew an Ecclesiastical lease, did not execute the 
settlement, but they acted under the tnist. Sir Wm. 
Grant considered that they and their assets were 
bound to make good the deficiency from their having 
neglected to renew. Lord Eldon remarked, '^ It is 
said the trustees are not under covenant ; and they are 
not bound under hand and seal; but they have in 
equity undertaken to execute the trusts, exactly as if 
they had so executed the instrument ; and the general 
words, ^It is declared and agreed,' amount to a 
covenant " (y). 

So again, Lord Brougham, C, in extending the case 
of obligation from a covenant to that imposed by a 
private act of Parliament, under which the party acted, 
said, "What does it signify whether the obligation 
arises out of a covenant or under the provisions of a 
statute?' (z) 

K a man makes a representation to another, and 
upon the £uth of that representation, the other does 
certain acts which he otherwise would not have done ; 
so that in effect there is an agreement between the 
parties, to which these acts are referrible : the Court 
win not allow the defence of the Statute of Frauds to 
be set up to enable the defendant to resist the per- 
formance of what he represented to the other and 
agreed that he would do. 

Lord Hardwicke said, " If there is a declaration 

x) Wakins V. Fry, 1 Mer. 244. (z) TubU v. Broadwood, 2 R. 

17 Ves. 185 ; 19 Ves. 635. & M. 487. 
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and undertaking by a l^atee to do an act, in con- 
sideration of the testator's devising to that legatee, I 
know no case where the Court has not decreed it, 
whether such an undertaking was before the will has 
been made or after" (a). 

K one on his death bed, expresses a desire to give a 
legacy, and the residuary legatee tells him it is un- 
necessary to be at that trouble, as he will take care to 
have it paid ; upon a bill filed for the money, it will 
be ordered to be paid, in respect of the fraud upon the 
intended legatee (b). But in Barrow v. Greenough (c), 
where the executor promised the testator that an 
increased provision should be given to a legatee, and 
the testator refused to make a new will, saying he 
would leave the same to the executor's (who was 
also residuary legatee) generosity, and the executor 
having, in his own handwriting, stated the conversa- 
tion, Lord Alvanley, M. R., decreed payment, but 
said if it had not been for the written paper, he should 
have hesitated very much in admitting evidence 
against a written will. 

In Strickland v. Aldridge (t2), a bill was filed by a 
heir-at-law against a devisee, alleging the devise was 
upon a secret trust for charitable purposes, and void 
under the statute 9 Geo. 2, c. 36. The defendant 
pleaded the Statute of Frauds. Lord Eldon said, 
" The statute was never ^permitted to be a cover for 
fraud upon the private rights of individuals; and 

(a) Drakcford v, Wilks, 3 Atk. Amb. 67. The cases are collected 

539. See observations of Lord in Podmore v. Gunning, 7 Sim. 

Cottenham, C, in Hill v. Gromme, 644. See 7 Bligh*8 Rep. 53. 
5 M. & C. 250. See p. 255. (c) 3 Ves. 158. 

(h) See Chamberlain v. Agar, 2 W ^ ^^* ^1^- 

V.& B. 262 ; Reech v. Kennegate, 
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tboagh within the intention, it cannot be said a trust 
is declared under the circumstances, it is clear, a trust 
would be created upon the principle in which this 
Court acts as to fraxxd. In the ordinary case of an 
estate suffered to descend, the owner being informed 
by the heir, that if the estate is permitted to descend, 
he will make a provision for the mother, wife or other 
person, there is no doubt this Court would compel 
the heir to discover whether he did make such 
promise. So, if a father devises to his youngest son, 
who promises that if the estate is devised to him he 
will pay £10,000 to the eldest son, this Court would 
compel the former to discover, whether that passed in 
parol; and if he acknowledged it, even praying the 
benefit of the statute, he would be a trustee to the 
value of £10,000; and then why, upon a similar prin- 
dple, should not a trust be raised as to the whole 
value of the estate, the promise extending to the 
whole r 

In Harrison v. Gardner («), where a sum was paid 
for the goodwill of a trade, on an understanding 
proved by parol evidence, that the partner selling the 
goodwill should not carry on the same trade in the 
same street; an injunction was granted to restrain 
him firom opening a shop in that street. The Vice 
Chancellor saying, " The ground on which I decide 
this case is, upon the good faith and understanding 
when this money was awarded to the defendant for 
the goodwill, that he would not carry on the trade in 
Fore-street or its vicinity, which good faith and 

(«) 2 Madd. 198. 
G 2 
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understanding was the occasion that the award was 
silent upon the subject/* 

Lord Cottenham, C, in his judgment in the case of 
Baron de Biel v. Hammersley, said, " A representation 
made by one party for the purpose of influencing the 
conduct of the other party, and acted on by him, will 
in general be sufficient to entitle hun to the as- 
sistance of this Court, for the purpose of realizing 
such representation. Of this, Hodgson v. Hutchin- 
son (/), Cookes V. Mascal (^), and Wankford r. 
Fotherby (A), which last case was affirmed by the House 
of Lords, afford strong instances. In Luders v. 
Anstey (z), a suggestion for consideration, followed 
by marriage, was held to be binding" 0')- 

A party will be bound to make good a represen- 
tation as to his daughter's fortune to her intended 
husband (k). 

In ex parte Gardner, the settlement made pre- 
viously to the marriage of the bankrupt, recited that 
£500 of his money should be placed in settlement; 
the representation of his circumstances made by the 
settlement was unfounded, and the money was never 
paid to the trustees, but Lord Eldon, on a petition of 
the wife in the bankruptcy, said that the husband was 
bound to make good the representation by his mar- 
riage settlement; and he made an order, directing it 
to be recited, that it appeared the representation by 



^i 



/) 5 Vin. Abr. 522. N. S. ; Randall v. Morgan, 12 Ves. 

Ig) 2 Vern. 200, said not to be 67 ; Maunsell o. White, I Jones 

law. and Latouche, 539. 

[h) 2 Vern. 322. (A) Landon v. Morria, 5 Sim. 

t) 4 Ves. 501. 247 ; De Manneyille v. Crompton. 

j) 12 CI. & Fin. 62. See Mont- 1 V. & B. 856. 
gomery v. Reillj, 1 Bligh, 364, 
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the settlement was false at the time it was made; and 
the marriage being had upon the &ith of that repre- 
sentation, he decided that the petitioner was a 
creditor for £500 (I). 

In contracts of marriage, it is a principle of 
universal application that fidth in such matters is so 
essential to the happiness, both of parents and child- 
ren, that whoever treats fraudulently on such an oc- 
cadon, shall, not only not gain, but even lose by it. If 
any man, upon a treaty for any contract, will make a 
BeOsc representation, by means of which he puts the 
person bargaining under a mistake upon the terms of 
bargain, it is a fraud ; it misleads the parties contracting 
on the subject of the contract (m). Therefore any 
party making a representation on a marriage, will be 
kept to it ; no underhand agreements will be allowed 
to be executed: and the circumstance that the hus- 
band is a party to the deceit put upon the lady and 
her friends, makes no difference, nor will he be 
allowed to suffer, as whatever is taken from him 
during coverture, is taken from her (n). 

A recital that land covenanted to be settled were of 
a certain valae in a marriage settlement, has been 
held sufficient to induce the Court to order them to 
be made up to that value (o). 

The circumstance of marriage following such repre- 
sentations directly, has been considered sufficient 
evidence that the marriage was upon the faith of the 

(2) 11 Ves. 40. See Dundas v. C. C. 547. 
Dutens, I Yes. Jun. 196 ; ex parte (n) Per Lord Redesdalei Wil- 

Carr. 3 V. & B. Ill ; Landon v. liamson v. Gibson, 2 S. & L. 862. 
Morrifl, 5 Sim. 247; De Manne- (o) Gleg v. Gleg, 1728; Vin. 

Til]e>. CromptoD, 1 Y. & B. 356. Abr. 5, 506. 

(m) Neville v. Wilkiiuon, 1 B. 
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representation, and if the husband make a proposal 
for a settlement and the marriage follow, he will be 
bound by it (p) ; and this was held when such pro- 
posal was made to obtain a marriage with consent, and 
the marriage was celebrated without consent ; and, as 
respects the property of a Ward when the proposals 
were made to the Court of Chancery, and the marriage 
took place when the ward was of age (q). 

In Denton v. Davis, the tenant in tail sold a portion 
of the settled estates under a power of sale and ex- 
change, and represented to the solicitor for the pur- 
chasers of some part of the settled estates, that he had 
purchased and settled other estates, in lieu of those 
sold. He had, in fact, purchased other estates, but 
before the settled estates were sold. On a bill filed 
by his daughter and her husband, claiming the settle- 
ment of the purchased estates. Sir Wm. Grant thought 
that no intention or agreement that they should be 
taken, could be proved. " The letter to the solicitor 
was no acknowledgment of a trust. It was a false 
assertion, that the estates were actually settled in 
lieu and exoneration of the estates sold; and that 
representation was made to a third person, and not to 
the plaintiffis. If those representations had been 
made to the plaintiffs, and they had married upon the 
faith of them, the Court would, I apprehend, have 
compelled the defendant to make that settlement, 
which he pretended he had already made or was 
about to make. Whether a party coming to the 

(p) Luders v. Anstej, 4 Ves. 419. See Austen v. Halsej, 2 S. 

501. & S. 123 (n) ; 4 Sim. 538 ; Russell 

(g) Cooke r. Fryer, 1 Hare, r. NichoUs, 16 Law J. Rep. (N, S.) 

601 ; Hobson v. Fcrraby, 2 Coll. Chan. 46 ; 1 1 Bligh, N. S. 104. 
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knowledge of a representation, not made to him, or 
with any view to deceive him, but to which he gave 
credit, and upon the &ith of which he acted, would 
be entitled to relief against the person, by whom that 
representation was made, it is unnecessary to discuss, 
as it is not alleged that the marriage was contracted 
under any persuasion, that the purchased estates were 
settled or intended to be settled to the same uses, as 
those which had been sold" (r). 

^' It is a very old head of equity, that if a represen- 
tation is made to another person going to deal in a 
matter of interest upon the faith of that representation, 
the former shall make that representation good if he 
knows it to be false" (^), and Sir Wm. Grant, in 
Burrowes v. Lock (f), after referring to these expres- 
sions of Lord Eldon, proceeds thus, " In this case the 
plaintiff was going to deal with Cartwright upon a 
matter of interest, and applied to the person qualified 
to give information, the trustee, to know what Cart- 
wright was entitled to; who told the plaintiff expressly, 
that Cartwright was entitled to £288, and had an 
undoubted right to make an assignment to that 
extent; knowing that he had not a right to make such 
assignment, having previously agreed to give another 
person ten per cent, out of the fund. There is, there- 
fore a concurrence of all the circumstances which the 
Lord Chancellor thinks requisite to raise the equity. 
The excuse alleged by the trustee is, that, though he 
had received information of the fact, he did not at 
that time recollect it. But what can the plaintiff do 



(r) 18 Yes. 499. Bicknell, 6 Vee. 174. 

(«) Lord Eldon, in Evans o. (0 10 Yea. 475— 476. 
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to make out a case of this land, but shew, first, that 
the fact as represented is false; secondly, that the 
person making the representation had a knowledge of 
the fact contrary to it. The plaintiff cannot dive- 
into the secret recesses of his heart, so as to know 
whether he did or did not recollect the fact ; and it is 
no excuse to say he did not recollect it. At least, 
it was gross negligence to take upon him to aver, 
positively and distinctly, that Cartwright was entitled 
to the whole fund, without giving himself the trouble 
to recollect whether the fact were so or not, without 
thinking upon the subject" (w). 

It is this which constitutes the difference between 
the rules of law and equity in this matter; a man 
making a representation upon the faith of which 
another man does an act, can compel the other party, 
though he made that representation innocently, to 
make it good by a bill in equity ; it is a fraud, and 
the species of ifraud upon which equity founds its 
jurisdiction in cases of specific performance; but at 
law, the doctrine is much more narrow. In Polhill 
V. Walter (v), it was held that the making of a repre- 
sentation which a party knows to be untrue, and 
which is intended, or is calculated from the mode in 
which it is made to induce another to act on the faith 
of it, so that he may incur damage, is a fraud at law; 
so that unless it is made falsely and intentionally so, 
the representation is not a ground for an action at 
law. 

The principle of equity is that when a person has 

(tt) Quoted by Vice Chancellor (r) 3 B. & Ad. 123. Foster v. 

Knight Bruce in Gibson t>. D'Este^ Charles, 7 Bing. 106. 
2 Y. & C, C. C. 576. 
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tacitly encouraged the act being done, or has consented 
to it, he shall not exercise his legal right in opposition 
to that consent. ^^ There was a case/' said Lord 
Rosslyn, ^^ I do not know whether it came to a decree 
against Mr. George Clavering, in which some person 
was carrying a project of a colliery; and had sunk a 
shaft at a considerable expense. Mr. Clavering saw 
the thing going on ; and in the execution of that plan, 
it was very clear the colliery was not worth a farthing 
without a road over his ground, and when the work 
was begun, he said he would not give the road. The 
end of it was, that he was made sensible, I do not 
know whether by a decree or not, that he was to give 
the road at a fidr value" (to). So in Jackson v. 
Cator, a landlord having consented to a plan for the 
improvement of grounds, was not allowed to cut down 
ornamental timber during the term (x). So accept- 
ance of rent from the lessee, under a lease by tenant 
for life not according to his power, by the remainder- 
man in tail having notice, binds him not to controvert 
the lease (y). So in Teasdale v. Teasdale, Lord 
King, C, postponed the title of the fitther to that of 
his son's widow, upon the ground of the father having 
allowed and witnessed the settlement made by the son 
on his marriage under the notion that he (the son) 
was tenant in fee, whereas he proved to be only tenant 
for life, with remainder to the father in fee (z). 

If a man has a legal claim on a property, and 
actively interferes in the disposition of it, he shall not 
be permitted to insist on his legal right; such a con- 

(w) 5 Ves. 690. 692. 

(;r) 5 Vea. 688. (z) Sel. Ca., Ch. 59. 

(y) Stiles v, Cowper, 3 Atk. 
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currence in dealing with the property is looked upon 
as a waiver of his interest (a). It seems admitted that 
if that claim is one which is only to be enforced in 
equity, it is not necessary that he should be active in 
promoting the transaction, if it appears that notice 
was given to him, or that it could not be done without 
his knowledge he shall be postponed : this is the doc- 
trine of Savage v. Foster (6), and was followed by- 
Sir L. Shadwell in Grovett v. Richmond (c), Sir 
Edward Sugden, C. I., in speaking of this case, says, 
" The cases are very strong upon this point, Grovett v. 
Richmond is one of the strongest of them ; but it was 
decided upon a right principle. Bignold claimed under 
Richmond, but the contract between them rested in 
fieri ; he knew that the plaintiff and Richmond had 
agreed to put an end to Richmond's interest in the 
property, and that they were referring the question 
of compensation to arbitration, and notwithstanding 
his knowledge of those facts, he was silent as to the 
nature of his claim. He suffered the plaintiff to pro- 
ceed in the arbitration under the full assurance that 
he was to get the entire interest in the lease" (d). 
Sir L. Shadwell said, that where a person having a 
claim upon property which is the subject of a reference, 
knows that the arbitration is going on, but does not 
bring forward his claim, he is bound by the award, 
and declared that the plaintiff was entitled to a specific 
performance of the award against both Richmond and 
Bignold ; Sir E. Sugden says, " I should be very 

(a) Mocatta v. Murffatrojd, 1 P. (c) 7 Sim. 1. 

W. 393 ; Evans v. BidcneU, 6 Ves. (d) Bojd v, Belton, 1 Jones & 

174. Lat. 770. 

(b) 9 Mod. 36. 



DEALT WITH AND MAKINQ NO CLAIM BABBBD. 91 

cautious before I laid it down that mere silence, when 
the party was not brought into contact with the 
persons engaged in the transaction, or called upon to 
speak, ^was a waiver of his right," but this case 
establishes that if an equitable incumbrancer has 
notice, he is called upon to speak {e). 

Lord Cottenham, C, seems to apply the rule to legal 
and equitable claims, saying : ^^ A party claiming a title 
in himself, but privy to the fact of another dealing 
with the property as his own, will not be permitted 
to assert his own title against a title created by such 
other person, although he derives no benefit from the 
transaction" {e). And on another occasion, ^^ There 
certainly are cases in which a party, having an equity, 
loses that equity, as against another person, by per- 
mitting him to go on dealing with property in ignorance 
of such equity. In the case of Jones v. the Royal 
Canal Company ( / ), Lord Manners went to this ex- 
tent. He held that it was the duly of a party, seeing 
a nuisance in progress, to give notice to the party 
erecting the nuisance of his intention to object. Cer- 
tainly, it is a different question whether such an 
omission would give the adverse party an equity to 
prevent the party, concealing his right or apparently 
acquiescing in the nuisance, from asserting his title at 
law to compensation for the nuisance when effected. 
But there are two cases in which that has been done : 
I mean the case of the watercourse, and that of Short 
V. Taylor, both reported in 2 Equity Cases, abridged, 
522, where injunctions were granted to stay actions 

U) Nicholson r. Hooper, 4 M. (/) 2 Molloy, 819. 

k G. 186. 
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for nuisances, because the plaintiff at law had en- 
couraged them. That is the term used by the Court. 
I think it is impossible, after those two cases, to say 
that a party may not so encourage that which he 
afterwards complains of as a nuisance, as not only to 
preclude him from complaining of it in this Court, but 
to give the adverse party a right* to the interposition 
of this Court in the event of his complaining of the 
nuisance at law" (/). 

If a man, supposing he has a lease, makes improve- 
ments, the owner seeing them and knowing the mis- 
conception, will be bound to grant a lease. An 
agreement will be implied from his conduct. K a man 
builds on another man's ground, under the influence 
of mistake, and the owner does not advertise him, he 
will be bound. If a landlord enters into an arrange- 
ment with a tenant relative to improvements, and so 
completely sanctions them, as himself to agree to ad- 
vance part of the money, implying that another part 
is to be in advance by the tenant, an equity fastens 
upon the landlord, precluding him, when these im- 
provements are made under his authority, from saying, 
there is an end of the lease. Such an arrangement, 
though without a specific agreement, would imply one. 

Lord Hardwicke, in East India Company v. Vin- 
cent, applies this doctrine to a public company.: — 
"When an agent of the East India Company is in 
treaty with an owner of ground for a liberty for the 
company to build, and the owner at the time of the 
treaty, in consideration of his consent, insists upon 
terms, to which the agent makes no answer or ob- 

(/) Williams v. Earl of Jersej, C. & P. 97. 
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jection, but immediately afterwards the company think 
proper to build, the silence of the agent shall be con* 
strued an acquiescence under the proposal of the 
owner of the ground, and shall bind the company his 
principals, as being, in the consideration of this Court, 
the agreement of the agent " (g). 

It has been said that the Court will interfere to 
restrain the exercise of a legal right, on the ground of 
the party having permitted another person to expend 
money upon an object inconsistent with such right (A), 
only when there is some privity between the parties, 
as that of landlord or tenant, or principal or agent; 
but there appears to be no authority for such an 
opinion, and Lord Cottenham seems to have held the 
contrary (»). 

If, in consequence of fraud, the provisions of the 
Statute of Frauds have not been complied with, the 
agreement will be exempted from the operation of the 
statute, and allowed to be proved by parol evidence (j). 

If, through the fraud of one party, the agreement is 
not put in writing, it will be considered as not within 
the statute. It seems that Lord Thurlow thought 
that a defendant's saying his word should be as good 
as any security he could give, might take the case out 
of the statute : but Lord Redesdale said, he could not 
agree to that doctrine, that it must mean, I will not 
bind myself, but you shall rely on my word (k). 

(er) 2 Aik. 88 ; but see Macher (j) See note to Pym v. Black- 

V. £e Foundling Hospital, IV.&B. burn, 3 Ves. 38, and cases there 

188. cited. 

(A) Lord Cawdor v, Lewis, 1 Y. (A) Whitchurch ©, Bevis, 2 Bro. 

& C. 427. C. C. 665, and 3 Bro. C. C. 320 ; 1 

(t) Williams v. Lord Jersey, Cr. S. & L. 34. 
& Fh. 95. 
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In Pember v. Mathers, it being found by an issue 
that, in consideration of the assignment of a lease, the 
defendant engaged with the plaintiff to enter into a 
bond to indemnify the plaintiff from the rent and 
covenants upon a bill brought for the specific per- 
formance of this promise, which was not in writing. 
Lord Thurlow decreed a specific performance, saying, 
that the rule of law that parol evidence cannot be 
admitted to increase or diminish a written agreement 
was right, but where the objection was originally made 
and promised by the other party to be rectified, it 
comes among the cases where it is considered as a 
fraud upon the rule of law (J). Sir W. Grant, in 
mentioning this case, declined saying how far it would 
be proper to go the whole length of it, and on the 
ground of such a promise to decree a specific per- 
formance (m). 

The principle of the cases upon part performance is 
this: that when there has been an act done by one 
party clearly referrible to an agreement, and it would 
be a firaud on the other, after such an act done, not to 
have the contract performed, it shall be enforced ; but 
the act must only admit of explanation by reference to 
the contract. " It is in general of the essence of such 
an act that the Court shall, by reason of the act itself, 
without knowing whether there was an agreement or 
not, find the parties unequivocally in a position differ- 
ent from that which, according to their legal rights, 
they would be in if there were no contract, (delivery 
of possession is a common example of this). One man, 

(0 1 Bro. C. C. 54. Such an & E. 277. 
inquiry as to a parol agreement (m) Clarke v. Grant, 14 Ves. 

was directed in Van v. Corpe, 2 M. 520. 



PABT PERFORMANCE. 95 

without being amenable to the charge of trespass, is 
found in the possession of another man's land ; such a 
state of things is considered as shewing, unequivocally, 
that some contract has taken place between the litigant 
parties, and it has therefore, upon that specific ground, 
been admitted to be an act of part performance (m). 

If the defendant has concurred in a material unequi- 
vocal act, by which he has attained a substantial part 
of his object, he shall not be allowed to retract, and 
the plaintiff has a right to the full execution of the 
contract (n). A part performance, which is to be 
binding, is an act unequivocally referring to, and 
resulting from, the agreement; and such that the 
party would suffer an injury amounting to fraud, by 
the refusal to execute that agreement ((?), a party, 
who has permitted another to perform acts on the 
&ith of an agreement, shall not insist that the agree- 
ment is bad, and that he is entitled to treat those acts 
as if it had never existed (p). 

The reader rwill find a foil account of the cases on 
part performance of the contracts for sale of estates in 
Sir Edward Sugden's treatise on Vendors. 

A very difficult class of cases are those in which 
acts done by a tenant are considered as referrible to 
an agreement between him and his landlord for an 
extension of the lease (q). In a case of Mundy t;. 

go Per v. C. Wigram, in Dale ton, 181. 

amilton, 5 Hare, 869. (q) Sutherland v. Briggs, 1 

(ji) WUls o. Stradlinff, 8 Yea. Hare, 26 ; Dowell v. Dew, 1 Y. & 

878. CC. C.845. Pilling ». Armitage, 

(p) Sir W. Grant, M. R. in 12 Ves- 78 ; Gregory v, Mighell, 

Frame v. Dawion, 14 Ves. 886. 18 Ves. 880; Frame v. Dawson; 

(p) lAorpbett V. Jonea, 1 Swana- Morphett v. Jones. 
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JoUiffe (r), the expenditure by the tenant was in 
draining the land, and the Court directed Mr. JoUiffe 
to grant him a lease, upon the promise of which it was 
said the expense of draining had been incurred. 

There are cases that acts done by a defendant can 
be made a ground for compeUing him to perform the 
agreement (s). 

Although it is perfectly true that the CJourt will 
not permit a man, knowingly, though but passively, to 
encourage another to lay out money under an erro- 
nous opinion of title; yet in this case, and in the 
ca^ of part performance of an express, though parol 
agreement, the evidence must be strong and cogent, 
so as to leave no reasonable doubt that the party 
acted upon this sort of encouragement, or upon the 
faith of an agreement (t). 

There is a growing reluctance to carry parol agree- 
ments into execution, on the ground of part per- 
formance, where the terms do not distinctly appear, 
and although, according to many authorities, the 
mere circumstance of the terms not appearing, or 
being controverted by the parties, will not, of itself 
deter the Court from taking the best measures to 
ascertain the real terms (v) ; yet the prevailing opinion 
requires the party seeking the specific performance 
in such a case to shew the distinct terms and nature 
of the contract (w). 

It often happens that the circumstance relied on as 

(r) 5 M. & C. 167. 281. 

(«) Sir William Grant in Buck- (v) Sarage v. Carroll, 2 Ball & 

master v. Harrop, 7 Ves. 847 ; Beattj, 444 ; Mundy v. Joliffe, S 

Whaley v. Bagenal, 6 B. P. C. 45. M. & C. 167. 

(t) Dunn v. Spurrier, 7 Ves. (w) Sugden V. & P. 150. 
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part performance, is one which is referrible to the agree- 
ment alleged by the plaintiff, and also to a different 
agreement alleged by the defendant. Thus in Board- 
man V. Mostyn (x), a bill for the specific performance 
of a parol agreement for a lease, where the part per- 
formance relied on was the entering into possession; 
the defendant admitted that the plaintiff had entered 
into possession in pursuance of an agreement, not, how- 
ever, the agreement stated in the bill, but a different 
agreement set forth in his answer. The question was 
whether this admission took the case out of the 
statute. Lord Eldon observed, " It is said, that if the 
defendant admits, that possession was taken in pur- 
suance of the agreement, that takes it out of the 
statute. That it may have that effect in cases where 
it appears what the agreement was, may be clear ; but, 
non constat^ that it has where that does not appear. At 
the same time, unquestionably the Court has gone a 
great way upon that. In a case that came from 
Malton in Yorkshire, possession having been delivered 
in pursuance of a parol agreement, and a dispute arising 
upon the terms of the agreement. Lord Thurlow 
thought proper to send it to the Master, upon the 
ground of the possession being delivered, to inquire 
what the agreement was. The difficulty there was in 
ascertaining that. The Master decided as well as he 
could ; and then the cause came before Lord Rosslyn 
upon further directions, who certainly seemed to 
think Lord Thurlow had gone a great way, and either 
drove them to a compromise, or refused to go on with 
the decree upon the principle on which it was made." 

(x) 6 Veeey, 467. 
H 
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It is clear that the part performance of one of the 
terms of an agreement, although it dispenses with the 
necessity of the agreement being in writing, yet, by 
introducing all the uncertainty produced by parol 
evidence, may very firequently render it impossible to 
obtain specific performance. 

If there is a parol agreement for a settlement upoix 
marriage, after marriage a suit upon the groimd of 
part performance would not do, because the statute is 
expressed in that manner, unless there has been a 
fraud upon the wife, against which the Court will 
relieve (y). It seems a parol agreement before mar- 
riage, if followed by a post-nuptial settlement, in which 
it is recited, is sufficient to take away the voluntary 
character of the post-nuptial settlement (z). 

Another case in which parol agreements made con- 
cerning land are considered binding, is when the land 
is partnership property. Where a partnership, or an 
agreement in the nature of partnership, exists between 
two persons, and land is acquired by the partnership 
as a substratum of such partnership, the land is in the 
nature of the stock-in-trade of the partnership; and 
the partnership being proved as an independent fact^ 
the Court, without regarding the Statute of Frauds, 
will inquire of what the partnership stock consisted, 
whether that stock be land or of any other nature (a). 

It is the familiar doctrine of the Court that parol 
evidence may be used to rebut an equity (A). The 
law recognizes only two kinds of contracts; namely, 

(y) Per Lord Thurlow, Dundas tacute v. Maxwell, 1 P. W. 608. 

V. uutensy 1 Yes. jnn. 196. (a) Dale v, Hamilton, 6 Hare, 

(z) Randall v. Morgan, 12 Yes. 369. 

67 ; DC Beil v, Thomson, 8 B. 269, (b) Squire v. Campbell, 1 M. & 

S. C. ; 12 CI. & Fin. 63 ; Mon- C. 480. 



PAROL SVIDBNCE TO BEBUT AN BQUmr. 99 

ooDtracts under seal, and parol contracts, the latter 
branch comprehending those that are m writing, aa 
well as those that are merely verbal. Originally, 
before the Statute of Frauds, all parol contracts, 
whether written or verbal, were of equally high 
authority, and the preference must have depended 
flunply on the dates. Now the words of the statute 
are only negative ; a verbal contract cannot now sup- 
port an action or suit ; but for every other purpose it 
remains the same as before. It may be used for 
defensive purposes, and a Court of Equity still con- 
siders it as equally binding on the conscience of the 
parties (c). 

But the exclusion of parol evidence to vary a written 
contract concerning land is adopted upon two distinct 
grounds ; not simply as being in direct opposition to 
the Statute of Frauds, but also upon the general rules 
of evidence independent of that statute. The writing 
must speak for itself, and can receive no aid from 
extrinsic evidence of this more loose and unsatisfactory 
nature. That which is the rule of law prevails equally 
in Courts of Equity, which admit no different rule of 
evidence upon this subject (d). Thus, where two dis- 
tinct and several agreements, for the sale and pur- 
diase of two estates belonging to two persons, were 
attempted to be made mutusJly dependent on each 
other by parol evidence, such evidence was peremptorily 
rgected (e). 

(e) Dawson v. EIlu, 1 J. & W. B. 524 ; Winch v. Winchester, 1 

825; bat see 1 Boper*8 Husband V. & B. 375. 

and Wife, 2d edit, by Jacob, p. (e) Croome v. Lediard, 2 M. & 

307, (»). K. 251 \ see Van v. Corpe, 3 M. & 

(d) Clowes V. Higginson, 1 V. & K. 369. 

H 2 
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So equity follows the law in rejecting a parol agree- 
ment which has been put in writing: such a parol 
agreement being considered as mere treaty : where a 
parol agreement b followed by one in writing, the 
latter supersedes the former, and constitutes the only 
agreement between the parties (/). 

If the Court finds a written contract has been en- 
tered into, and the Plaintiff says, " That was agreed 
upon, but then there were certain other terms added, 
or certain variations made," the Court holds that in 
Such a case the contract is not in the writing, but in 
the terms which are verbally stated to have been the 
agreement between the parties ; and, therefore, refuses 
specifically to perform such an agreement {g). 

At law a parol abandonment of a written contract 
is not allowed to be given in evidence (A). In Price 
V. Dyer, Sir William Grant, M. R., said, he thought a 
written agreement might be waived by parol, so as to 
prevent its being specifically performed, if the parol 
waiver is distinctly and satisfactorily proved, and is 
an entire abandonment and dissolution of the contract; 
restoring the parties to their former situation ; but a 
subsequent parol variation is of no effect in equity unless 

it has been partly perfonned (0. 

The origin of this distinction between the effect of 

a parol waiver of a written contract in law and equity 
seems to have been the notion that the jurisdiction of 
equity is discretionary, and that although the plaintiff 

(/) Smith V. Hanley, 1 Ph. 391 ; pp. 61—2. 

cf. Hiem 0. Mill, 13 Yes. 119. (h) Sns. V. & P. 170, and 

(gr) Per Lord Cottenham, Lon- there cited, 

don and Birmingham Railway Com- (t) 17 Ves. 356. 
pany p. Winter, Cr. & Ph. 57, see 
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was refused relief in equity, he still had the law to 
resort to ; but in cases where the agreement can only 
be enforced in equity, it is probable that a parol 
waiver would be a bar to the relief. 

The language of Judges has gone feurther than the 
permitting the admission of parol evidence to rebut 
the equity arising under a written agreement. Lord 
Hardwicke says expressly, "There is no doubt the 
Court has jurisdiction to relieve in respect of a plain 
mistake in contracts in writing, as well as against 
firauds in contracts: so that, if reduced into writing 
contrary to the intent of the parties, on proper proof, 
that would be rectified." Lord Hardwicke saying, the 
proof ought to be the strongest possible, leaves a 
weighty caution to future Judges. Lord Thurlow 
thought the evidence should be of the highest na- 
ture, that it should be irrefragable evidence. Lord 
Eldon, after quoting these dicta, added, " I will not say 
there are not cases in which evidence may be received to 
enable the Court to rectify a written agreement, upon 
surprises and mistakes as well as fraud : proper, irre- 
fragable evidence as clearly satisfiu^tory, that there has 
been mistake or surprise, as, in the other case, that 
there has been fraud. I agree, those producing evi- 
dence of mistake or surprise, either to rectify an 
agreement, or calling upon the Court to refuse a 
specific performance, undertake a case of great diffi- 
culty ; but it does not follow that it is incompetent 
therefore to prove the actual existence of it by evi- 
dence" (j). Again, in ex parte Halket, Lord Eldon 

(/) Lord Hardwicke, in Ilenkle low, in Lady Shelbume v. Lord 
V, The Royal Exchange Assurance Inchiquin, 1 Bro. C. C. 338. Lord 
Company, 1 Ves. 317. Lord Thur- Eldon, in The Marquis Townshend 
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said, ^^ If you can make out clearly that this was a 
mistake, as in the case of a joint bond, intended to be 
joint and several, I might correct the instrument, but 
that must be established beyond all doubt" (k). 

The doctrine that a written agreement, or even a 
deed, may be corrected by parol evidence, if sufficiently 
strong, can rarely be put higher than the allowing the 
effect of these instruments to be nullified by the pro* 
duction of parol evidence. But if, in addition to this, 
it is attempted to insert another term in the agreement 
or deed, by parol evidence, it seldom occurs that, in a 
case where there is no firaud, it will be allowed (I). 

In Sanderson t?. Brown (m). Sir Wm. Grant di- 
rected an issue whether it was intended that a certain 
portion of property should be included in a convey* 
ance ; but this only goes to negativing the intention of 
the parties, and to that extent an issue had been 
directed as to the intention of a testator as to a parti- 
cular portion of his property, the effect of the finding 
of which was, that the testator's will did not take 
effect as to that property; but this is very different 
from admitting parol evidence to prove an intention 
different from that on the &ce of the instrument, and 
then executing that intention. 

Evidence of mistake and surprise can only be 
relied on when a case is made out, where the Court 
would consider it as an injury to one party, if the real 
agreement as proved by the parol evidence was not 
carried out ; and where the injury is of such a nature, 



V. Stangroom, 6 Ves. 828, see pp. Cloberrj, 1 Fhill. 91 ; Carpmael v. 

338—9. Powis, 1 Phill. 687. 

(k) 19 Ves. 474. (w) Turn. & Russ. 46 (n). 

[/) 1 M. & C. 326 ; Herring v. 
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that although the other party has been guilty of no 
fraud, yet it would amount to what is called firaud for 
him to resist performance. 

The case of a marriage settlement is one in which 
the Court does interfere ; and that, although an agree- 
ment upon marriage is expressly mentioned in the 
Statute of Frauds, and marriage has been held not to 
be such a part-performance as to take the case out of 
the statute. 

In the case of The Duke of Bedford v. The Marquis 
of Abercom (n), where the bill was filed for the spe- 
dfic performance of marriage articles with a variation, 
Lord Cottenham, C, said, ^^ This is a case in which the 
jurisdiction of the Court must be exercised. The 
marriage having taken place, the only question is, 
what provisions the settlement ought to contain." His 
Lordship added, ^^ If a settlement had been actually 
executed, in conformity with these articles, and it 
could be shewn by proper evidence, that some provi- 
sion in it had been inserted by mistake and contrary 
to the intention of the parties, and to the contract 
previously made between them, it would have been 
within the province of the Court to have corrected the 
error and altered the settlement accordingly." 

It will be observed, that Lord Cottenham does not 
exclude parol evidence, at the same time he says, in 
reference to the case before him, ^^ it is fortunate that 
written evidence exists of what was the real intention 
of the parties and of the contract entered into between 
them." 

A discrepancy between the articles and the actual 

(n) 1 M. & C. 326. 
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deed of settlement is, generally, a sufficient ground for 
altering the settlement conformably to the articles^ 
if it is declared to be made in pursuance of the 
articles. 

On the other hand, it \yas for a long time held, that 
if a settlement be made before marriage, and be not 
declared to be in pursuance of the articles, the articles 
could not control the settlement, because, it was said, 
until the marriage, all parties are at liberty; and, 
therefore, it will be presumed that the alteration arose 
from a new agreement between them, by which the 
articles will be controlled (o). In Matthews v. Phil- 
lips, articles were made in 1672 in order to a marriage 
in 1678, and they imported to be for a settlement 
without power of revocation, and six years after and 
before the marriage, a settlement being made with 
power of revocation, it was held that the articles were 
either thereby waived, or according to the parties' 
intent, specifically executed (p). 

The rule upon this subject, as at present existing, is 
clearly laid down by Lord Cottenham, €•, in The 
Marquis of Breadalbane v. The Marquis of Chandos {q)n 
" In order to justify the Court in correcting a settlement, 
upon the ground of mistake or misapprehension, and 
introducing into the instrument something which 
appears to have been the intention of the parties, as 
evidenced by other means than the settlement itself, it 
is obvious that a clear intention must be proved; it 
must be shewn that the settlement does not carry into 
effect the intention of the parties. If there be merely 

(o) Legg V. Goldwire, Ca. t. Tal- (v) Colles, Pari. Ca. 347. 
bot, 20. (9) 2 M. & C. 7 1 0, see pp. 739—40. 
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evidence of doubtful or ambiguous words having been 
used, the settlement itself is the construction which 
the parties have put upon those doubtful or ambiguous 
words. They have themselves removed any doubt 
which might have existed upon that which forms the 
foundation of the settlement." Again, " in order to 
justify the Court in correcting the settlement, it must 
be proved, not only that the contract was different 
from that which the settlement carried into effect, but 
that there was no change of intention by which the 
circumstance that the settlement did not follow the 
terms of the original contract might be explained." 

Accordingly, in Pearce v. Verbeke (r), there being 
a discrepancy between the articles and the settle- 
ment, Lord Langdale, M. R., received and acted upon 
the evidence of the solicitor, who stated that he pre- 
pared the settlement from the articles, and intended to 
carry them out by it. 

In these cases of articles and a settlement following, 
there is, in fact, written evidence upon which to act ; 
the case is ££0* more difficult when a settlement, 
actually executed, is proposed to be altered upon parol 
evidence only. 

Lord Thurlow thought it was impossible to refuse, 
as incompetent, parol evidence which goes to prove, 
that the words taken down in writing were contrary 
to the concurrent intention of aU parties; and this 
doctrine has been repeatedly admitted by Lord Eldon 
and later Judges (a). 

In Doran v. Ross, there being a question as to the 

(r) 2 Beav. 333. C. C. 341 . See Eden v. Lord Bute, 

(#) Shelburne v. Inchiquin, IB. 7 B. P. C. 445, and sup. p. 102. 
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intention of parties in a marriage settlement, it was 
urged that the wife had put a construction upon it by 
her will. Lord Thurlow, C, said, that would be of 
no use, for it would only shew what she understood it 
to be; but I cannot take her interpretation (t). 

This case seems at first sight in opposition to that 
of Barstow v* Eilvington (ti), there a settlement, ^ving 
an estate to the wife, was re-formed in &your of her 
children, upon the evidence of intention afforded by 
the wife's letter, after the death of her husband, and 
twenty years after the marriage; but the latter deci- 
sion may be supported on the ground that the settle- 
ment actually executed was so imperfect that it was 
dear upon the &ce of it that it could not represent 
the real agreement of the parties. 

Lord Rosslyn had some difficulty in altering the 
settlem^t, but he seems very strangely to have con- 
sidered that it was a stronger case than that of Jenkins 
V. Quinchant (v), where the settlement was altered in 
accordance with a letter of instruction written prior to 
the settlement ; not distinguishing between the written 
evidence of intention in the one case, and the parol evi- 
dence in another. In decreeing the alteration he relied 
much on the nature of the settlement ; it was certainly 
such as never could have been the deliberate intention 
of the parties making it; there were evident marks 
of great inaccuracy, and great want of skill, in the 
person who drew it : and he said, referring to Jenkins 
V. Quinchant, '^ The cases are so very parallel : there 

(0 1 Ves. jun. 57 ; S. C. 3 B. C. (u) 5 Ves. 693. 

C. 27. It is repjorted in Brown as {v) 5 Ves. 596 (p). 

a refusal to admit parol evidence. 
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is only this difference : that was a letter of instraction 
prior to the settlement; which might be equivocal, 
as there might be an immediate alteration of inten- 
tion; but this is a declaration made not loosely, 
but upon the marriage of one of the children, what 
the wife's intentions were in an existing settlement" 
This reasoning is obviously in opposition to Lord 
ThurloVs doctrine in Doran v. Ross (to). 

(w) Ubititp. 
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CHAPTER VII. 

The Party seeking Performance of a Contract must 

fidfU his Obligation under it. 

He that exhibits a bill for a specific performance of 
an agreement must, in order to entitle himself to the 
aid of the Court, shew that he has performed all that 
was contracted to be done on his part, or that he is 
ready so to do; because it is a rule of equity, in 
contracts and agreements, that they must .be decreed 
to be performed on both sides, and entirely, or not at 
all. And therefore, if it has by subsequent events 
become impossible for a plaintiff to perform his part 
of the agreement at the time of exhibiting his biU, he 
cannot be entitled to a specific performance of that 
contract, which he is himself incapable to execute 
specifically (a). 

In this respect the practice of Courts of Equity 
agrees with that of Courts of Law, being founded on 
the same general principle: for the latter requires 
that, where an action of assumpsit is brought upon 
an agreement, or an action upon a covenant in an 
agreement, wherein the second thing to be done, and 
for not doing of which the action b brought, is in 

(a) Powell on Contracts, 19. 
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consideration of something to be done first ; the person 
bringing the action shotdd shew, if the thing to be 
done by him be such as he can perform without the 
interference of the other contracting party, that he 
has done the first thing ; or if it be of such a nature 
that it cannot be done without the concurrence of the 
other contracting party, that he is ready and has a 
right, at the time of bringing the action, to do it (b). 

Those who are claiming the performance of a con« 
tract of any kind are never in a situation to do so, 
unless they are themselves prepared to fiilfil what 
they have undertaken on their own part (c). This 
is the principle on which, in equity, a lien is given to a 
purchaser for his unpaid purchase money. Equity 
will not put the purchaser into complete possession of 
his purchase without taking care that the price was 
paid. This is the doctrine of the cases which are 
fiilly collected in Sir Edward Sugden's book (d). 

In Corsbie v. Free (e) it was held that the assignees 
of a bankrupt husband could not claim a reversionary 
interest belonging to the wife and settled on the mar- 
riage, which had since fallen in, without performing 
the covenant of the husband, contained in the settle- 
ment, to pay certain sums to the trustees upon the 
trusts of the settlement. " Where the covenant," said 
Lord Cottenham, C, " is become due, and the money 
has not been received, to allow the husband, or those 
who claim through him, to receive a fund which was 
the consideration for his covenant, while, on the other 

[b) Powell, 22. (^ Y- * ?L®^?: 



(ej Pep Lord Cotteoluan, C^ Cp, (e) Cp. & Ph. 64. 

k Ph. 74. 
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hand, he is not in a situation to perform that cove- 
nant, would be neither more nor less than putting 
the purchaser into the possession of his purchase, 
without taking care that the price was paid.'' 

His Lordship added, ^^ In a case, which was referred 
to, of Basevi v. Serra (/), Sir William Grant alludes 
to the particular state of circumstances which occurs 
here. In that case the husband was alive, and his 
covenant was to take effect only upon his death. It 
is true, there was every probability, in his circum- 
stances at that time, that he would not be able to 
perform his covenant ; but the property of which he 
was the purchaser was then the subject-matter of 
adjudication; and the question was, whether those 
who claimed through him were to receive the property, 
there being a covenant in the settlement whidi was 
unperformed, and properly so, because the time was 
not come when it was to be performed. Sir William 
Grant there says, in effect, ^ I cannot arrest this money 
in order to secure the performance of the covenant, 
because the parties have thought proper to trust to 
the covenant, and not to make the husband's title 
to the money depend upon the performance of that 
covenant.' So, if a party selling an estate chooses to 
stipulate that the contract shall be completed, and the 
land conveyed, trusting for the payment of the pur- 
chase money to the personal obligation of the purchaser, 
he cannot afterwards say, you shall not have the es- 
tate before you pay ; because, under the contract, the 
right to a conveyance is not dependent on the pay- 

(/) 14 Ves. p. 313 ; see p. 317. 
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ment of the purchase money. But, says Sir William 
Grant, ^ if the time had come when the covenant was 
to be performed, and the consideration money was to 
be paid, the Court would not permit the party to 
receive that which he had purchased without taking 
care that he paid the stipulated price for it.' The 
latter part of Sir William Grant's judgment comes 
predsely within the present case, because here the 
time has arrived when the consideration money is to 
be pidd for that which the husband, or those who 
represent him, now claim" {g). 

The {>rinciple has been carried a good deal farther. 
In the case of Mitford v. Mitford (A), Sir William 
Grant considers this species of right as a sort of lien 
upon the fund which the party is claiming ; and, where 
a husband was unable to perform his covenant, and 
yet claimed the portion of the wife's property, which 
under the articles he was entitied to, it was considered 
that the parties, who were entitled to claim the benefit 
of the covenant, had a right to insist on his por- 
tion of the fund being applied in satis£Eu;tion of his 
covenant. 

Nor have the Courts stopped here. In Priddy v. 
Rose (i), a sum of £4000 was covenanted to be paid, 
and another sum of £4000 actually paid by the hus- 
band, and two other sums paid by the wife's father, 
to the trustees upon the trusts of the settiement, the 
first trust being to the husband for life. Not having 
paid the £4000 covenanted to be paid, he charged his 
Kfe interest for the benefit of annuitants, and then 

(g) Conbie o. Free, Cr. & Ph. (h) 9 Ves. 96. 
64; see p. 75. (t) 8 Mer. 86. 
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absconded, after which time the trustees received the 
whole of the dividends and invested the same in stook, 
in satisfaction of the unperformed covenant. Sir W. 
Grant held they were entitled so to do. " I apprehend 
it," said he, "to be clear that he could not have 
claimed a benefit under the settlement, without 
making good his part of it. The trustees might give 
him what credit they chose, subject to their responsi- 
bility to their cestui que trusts ; but they might at any 
time after the £4000 became due, have stopped the 
dividends, if the money was not paid. Supposing he 
had become a bankrupt, the trustees would have this 
equity as against the assignees, as was determined by 
Lord Thurlow in ex parte Mitford {j). Aft«r stating 
that case his Honor added, " Now, if, as against 
Hunt [the husband], the trustees had the equity of 
stopping the dividends to make good the debt of 
£4000, could he by this act, without their knowledge 
or consent, deprive them of that equity ? The assignee 
for the annuitants, taking no legal interest in the 
ftmds, could only take, subject to the same equity to 
which the assignor was liable." 

" It is the settled practice in bankruptcy," said Sir L. 
Shadwell, V. C. E., " where the tenant for life of a 
trust fiind has improperly obtained possession of it, 
and withdrawn it from the settlement, and afterwards 
becomes bankrupt, to direct, when proof is made in 
respect of the ftind under the commission, that the 
trustees shall receive the interest of the dividends 
made on the sum proved, and apply it to make good 
the full amount of the ftmd." After referring to the 

0) 1 B. C. C. 598. The order u stated 3 Mer. 105. 
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case of €x parte King (k) his Honor added, ^^ The case 
of ex parte Mitford (/) went further, for there Lord 
Thurlow directed that the trustees of the settlement, 
to whom the bankrupt had not paid a sum of money 
which, by the settlement, he had covenanted to pay, 
should be at liberty to retain an annuity and the divi- 
dends of a sum of stock which were two of the 
subjects of the settlement, and to which the bankrupt 
was entitled for life, besides giving other directions 
which were tantamount to that direction to which I 
have alluded in ex parte King. In ex parte Mitford, 
therefore, the jurisdiction in bankruptcy extended the 
right of the trustees to other funds than those which 
were the subject of abstraction; and Lord Thurlow 
clearly thought that those other funds to which the 
bankrupt was entitled, having been made subject to 
the trust of the settlement, did, as far as the bankrupt 
had an interest in them, become liable to make good 
the fraud, which, in one sense, the bankrupt had com- 
mitted, by not paying the sum of money which he had 
convenanted to pay to the trustees " (m). 

His Honor, in his judgment in Woodyatt v. Gresley, 
from which I have extracted this passage, laid down the 
principle largely saying, that a Court of Equity could 
not hold that it is competent for a person to derive a 
benefit under a deed, and, at the same time, to shrink 
from the performance of a duty imposed by that 
deed (n). And, upon this principle, he rested his 



I 



k) 2 Mont. & Ajrt. 410. 1 Bear. 125. 

'I) I B. C. C. 398. («) Woodyatt r. Greslej, 8 Sim, 

(m) 8 Sim. 186. Booth v. Booth, 180. See p. 187. 
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decision in that case. Lady Greakey assigned South 
Sea Annuities, in which she had a reversionary interest 
at the time of her marriage, to the trustees upon 
trusts in favour of herself and children ; under a con- 
temporaneous deed of settlement she took a legal 
rent-charge in her husband's estate; she afiberwards, 
when the annuities fell into possession, received and 
spent the produce of them. A married child, on dis- 
covering the fraud, filed a biU for a receiver of this 
legal rent-charge to make up the deficient fund, and 
his Honor said, ^^ The only difference between this 
case and ex parte Mitford, is that there the persons 
who were applying to make the proof in bankruptcy, 
had the legal dominion over the other fund, which was 
the subject of the settlement. But here the trustees 
have no dominion over the rent-charge." His Honor, 
however, held, upon the principle stated, that with re- 
spect to the rent-charges, there was an equity on the 
part of those who claim under the settlement, to say, 
that Lady Gresley and her son, who claims under her, 
with notice of the fraud that she had committed, were 
liable to make good the loss occasioned by that fraud 
out of the rent-charge. 

If a party enters into a covenant in a deed for the 
payment of money, and takes a legal estate^ under that 
deed ; unless he has paid the money, it seems, upon these 
cases, that the estate he takes, in his own hands or in 
the hands of those who claim under him voluntarily or 
with notice of the covenant, will be liable to make 
good the deficiency arising from the non-performance 
of his covenant. 
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It appears from these cases that no distinction is 
made in equity between the non-performance of a 
coyenant to pay money and a fraudulent abstrac- 
tioD of money that has been paid. It is, therefore, 
the duly of every purchaser of an interest which a 
party takes imder a deed, wherein he covenants for 
the payment of money, to ascertain whether that 
covenant has been performed. 

It seems, frt>m the case of Fuller v. Enight (o), that 
the power of the trustees to apply an interest which a 
party takes under a deed, to the satis£EU^tion of a duty 
imposed on him by it, is a power for the benefit of 
their cestui que trusts^ and which it is not competent 
for the trustees, by direct covenant, to contract not to 
exercise. 

A vendor cannot be aided in equity who is unable 
to secure to the purchaser the specific property for 
which he contracted {p). A Court of Equity cannot 
enforce performance on one side, without examining 
whether there be a capacity to perform on the other {q). 

In the case of an agreement for a purchase, or for a 
lease, or for an exchange of lands, it is a condition 
implied by the law, that the party selling, or leasing, 
or exchanging, shall shew a good title to the lands (r ). 

A Court of Equity will not force anything but a 
good title on a purchaser ; a purchaser, it is said, will 
not be compelled to buy a law suit {a). 

Judges in Courts of Law have also said, that a 

(o) 6 Beav. 205. 53; Pearson v. Lane, 17 Ves. 101. 

(p) Per Sir J. Leach, V. C, (*) Per Sir J. Leach, Price v, 

Fildes o. Hooker, 3 Madd. 193. Strange, 6 Madd. 165 ; Marlow v, 

(a) Per Sir W. Grant, M. R., Smith, 2 P. W. 197 ; Coiton v. 

Fild^ V. Hooker, 3 Mer. 424. Wikon, 3 P. W. 1 90, 1 B. C. C. 76 ; 

(r) Ogilyie v. Foljambe, 3 Mer. Cooper v, Denne, 1 Ves. jun. 565. 

i2 
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purchaser is not bound to take a doubtful title (i). But 
a Court of Law only refuses to force a doubtful title 
upon the purchaser, when that doubt arises out of a 
question of fact ; a Court of Equity refuses to compel 
him to take a title, which depends upon the decision of 
a question of law which the individual Judge thinks 
matter of grave and reasonable doubt (w). On the 
other hand. Courts of Law consider themselves as 
bound to determine, if it is a mere question of law, 
such as the construction of a deed, whether the party 
has the title he agreed to give (v). It being a rule 
that the title should be one good at law and in equity, 
both Courts consider that an equitable objection to the 
title is a sufficient objection. It follows that Courts 
of Law must determine whether an equitable objection 
to the titles is valid or not. 

Accordingly Mr. Baron Parke, in Doe d. Cadwal- 
lader v. Price (w), said, " This is not the only case in 
which Courts of Law are called on to determine ques- 
tions appertaining to Courts of Equity. Where a 
man sells an estate we are called on to say, whether 
the title he offers is a good one, both at law and in 
equity, and the point before us in such cases is, can 
such good title be made ?" 

The result of the cases is, that Courts of Equity will 
not decide whether a title be good or not, but only go 
the length of determining it to be doubtful; whilst 
Courts of Law, not only undertake to determine ques- 



(f) Wilde V. Fort, 4 Taunt. 334. (») Boyman v, Gutch, 7 Bing. 

(u) Earl of Lincoln v. Arcedeckne, 390. 

1 Y. & C, C. C. 101 ; Jervoise v. (w) 11 Jur. 132. Maberley v. 

Duke of Korthumberland, 1 J. & Robins, 6 Taunt. 625. 
W. 559. 
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tions of law, but also questions of equity, in relation 
to the validity of titles. 

This anomaly in the practice of Courts of Equity, 
which refuse to decide whether the title is good or 
bad, and only decide that there is doubt about it, and 
which refuse to force the purchaser to take the title, if 
there is a doud upon it, incidentally arose from their 
considering that there was a remedy at law, and that 
the jurisdiction was therefore discretionary; but the 
doctrine seems now too well established to allow us to 
confine its application to those cases where relief can 
be obtained at law. It is said that the Court, knowing 
its decision on the title could not bind everybody, 
would not force the purchaser to take a title, which it 
could not warrant to him {x) ; but this obviously sup- 
posed an uncertainty as to the law, which ought, in a 
perfect system of jurisprudence, never to be presumed. 

A party applying to the Court to compel specific 
performance of an agreement to buy an estate against 
the purchaser, or to let an estate against the lessee, 
must be ready to enter into the proper covenants 
which the law implies, as part of a good title in these 
respective cases (y). 

The general principle of law, that where a person 
makes a grant of any given thing, he impliedly grants 
that also which is necessary to make the grant of the 
principal subject effectual, does not admit of dis- 

(x) Lowes V. Lush, 14 Vcs. 550. (y) Church ». Brown, 15 Ves. 

The question as to the title that 250; Cooper v. Emerj, 10 Sim. 

may be required bj a purchaser is 609. The doctrine as to covenants 

one not belon^ng to ttiis treatise, in the case of sales of property in 

but is fully discussed in Sir Ed- fee-simple is fully set out in Sir £. 

ward Sugden's Work. Sugden s Work. 
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pute (y). And this principle is carried to the extent, 
that the implied grant entitles the lessee to whatever 
is necessary to the full enjoyment of the subject of the 
grant (z). 

In Henderson v. Hay (a), Sir James Wigram, V. C, 
said, " The question was, whether, under an agree- 
ment to grant a lease upon common and usual cove- 
nants, the lessor was entitled to a covenant from the 
lessee, not to assign without license. Lord Thurlow 
decided that the lessor was not so entitled, upon the 
ground that proper and usual covenants could only be 
understood to mean covenants " incidental to the lease/' 
By the term, " incidental to the lease," I understand 
Lord Thurlow to mean such covenants as were neces- 
sary to protect a leasehold interest, without afix^cting 
its legal incidents, and no other covenants. Consider- 
able doubt appears to have been thrown upon this 
decision by the case of Morgan v. Slaughter, and 
the case of Folkingham v. Croft (b). But in the sub- 
sequent case of Church v. Brown (c), Lord Eldon, 
after great consideration, upheld Lord ThurloVs deci- 
sion in Henderson v. Hay, and decided that it made 
no difference whether the agreement declared that the 
lease contracted for was to contain the usual and 
proper covenants or not, — that in every agreement, 
whether as to freehold or leasehold estate, it was 
implied that there were usual and proper covenants 

(y) See C5o. Litt. 56 a., 163 a. 5 (o) 3 B. C. C. 682. 

3 C<im. Dig. 85, ed. 5 ; 3 Burge (6) 1 Esp. N. P. Cases, S. S 

Com. 416 ; Pomfret w. Bicrofl, 1 Anst. 700. 
Saund. 320, and notes. (c) 15 Ves. 258. 

(2) 1 T. R. 560. 
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that both lessor and lessee would be entitled to such 
covenants as were strictly incidental to the subject of 
the agreement and to no others ♦ ♦ ♦. Covenants 
became usual and proper covenants only because by 
common consent, they are found essential to perfect 
the contract between the parties" (d). 

The common and usual covenants between landlord 
and tenant will not therefore extend to covenants in 
restraint of trade (e), and a covenant for reaewel 
under the like covenants does not extend to that very 
covenant for renewal (/). 

In consequence of there being covenants required 
in a lease from the lessee, that lessee, upon an assign- 
ment by him of the lease to a third party, is entitled to 
covenants of indemnity for his protection against the 
liabilities he has entered into from the assignee. 

Lord Eldon, in Staines v. Morris (^), said, ^^ The equity 
is clear, that he who takes an assignment of a term, shall 
take it, giving a covenant of indemnity to the assignor 
against the pa3nnent of the rent and the performance 
of the covenants ; and there is no distinction between 
the cases of assignment by the original lessee: the 
propriety of enforcing that covenant being as manifest 
in the case of the assignee, that he may be indemnified 
in respect of his parting with the possession, out of 
which the duty to pay the rent accrues, independent 
of actual covenant, as in the case of assignment by the 
original lessee." 

It is dear that proper assignments of the lease 

(d) Blakeslej v. Wliieldon, 1 280. 

Hare, 176, see p. 181. (/) Moore r. Foley, 6 Ves. 232. 

(e) Van r. Corpe, 3 M. & K. M 1 V. & B. 8. See Cochrane 
269 ; Propert v. Parker, 3 M. & K. o. Sobinson, 1 1 Sim. 378. 
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would be made with express covenants on the part of 
the assignees, so as to keep up the chain of indem* 
nities for the benefit of the lessee ; when this is done, 
the doctrine of an assignment putting an end to the 
liability of an assignee is to be limited to this, that 
the liability ceases only as respects the obligation to 
the landlord, and it remains under the personal 
covenants. 

And it follows from Lord Eldon's doctrine, that 
although no such covenant was entered into, yet there 
was a claim in equity to have such a covenant (A) ; if, 
therefore, the assignments of the lease from the first 
lessee are only equitable, the assignment simply will not 
discharge the assignor in equity from the obligation 
to indemnify those from whom he takes the lease. 

But if the contract between the lessee and the first 
assignee, or that assignee and a purchaser is actually 
carried into effect by aa assignment, without such 
covenants for indemnity it would be against all prin- 
ciple to insist on their being given ; the intention of the 
parties, which, whilst the matter remained in agreement, 
is implied by the Court, becomes fixed and declared 
by the actual execution of the deed, and the deeds 
actually executed form a complete answer to the claim 
for such an execution of the agreement to assign. 

This is agreeable to the decision in Rowley v. 
Adams (i); there the assignment of the lease was 
made to the testator subject to the payment of rent 
and the performance of covenants, but without any 



(A) Close V. Wilberforce, I B. See also Harly ». King, 2 Cr., M, 
112; Jenkius v. Portman, 1 Keen, & R. 18. 
455 ; Sanders v. Benson, 4 B. 350. (t) 4 M. & C. 534. 
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express covenants on his part. The Master of the 
Rolls directed an inquiry, whether the executors might 
not have, by due diligence, relieved the testator's es- 
tate from all liability. Lord Cottenham said, that 
the testator had not so become liable to the covenants, 
that his estate could not be relieved, referring to the 
case of Wolveridge v. Steward (j). If the testator's 
estate was liable in equity, it is impossible that such 
a hct should not have been noticed by the very learned 
Judges who decided this case (k). 

If the chain of covenants is once broken, whether 
by the purchase being from the assignees of a bank- 
rupt, or by the covenant for indemnity having been 
omitted on the actual legal assignment of the lease, 
the claim to such a covenant from future assignees is 
of necessity gone. 

An equitable title cannot be given to the purchaser, 
unless he obtains a complete discharge for his pur- 
chase money. Courts of Equity have held, that all 
persons having trust estates, whether land or money, 
in their hands with notice of the trusts, become them- 
selves trustees of the trust estates; unless, therefore, 
the author of the trust, the person who had the 
absolute" power of disposal of the property, points out 
a specific mode of discharge, the purchaser must see 
to the application of the purchase money ; in general, 
trustees have, by the settlement or will, power to give 
discharges, expressly given to them, or it must be 
necessarily implied (Z). Some Judges have indeed 
thought that the very power to sell ought to have 

(i") 1 Cr.&M. 644. 172, (n). 

(A) Bythewood & Jarman^s Con- (/) Brcedon r. Breedon, I R. & 

Tejancing hj Sweet, 9th vol. p. M. 413. 
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been considered as implying a power to give dis- 
charges (m) ; and even Sir William Grant thought 
the doctrine carried too far : he said, " Where the act 
is a breach of duty in the trustee, it is very fit, that 
those who deal witJi him should be affected by an act 
tending to defeat the trust of which they have notice ; 
but, where the sale is made by the trustee in perform- 
ance of his duty, it seems extraordinary that he should 
not be able to do what one should think incidental to 
the right exercise of his powers, that is, to give a valid 
discharge for the purchase money" (n). This power is 
implied when the sale is for the payment of debts 
according to the doctrine of the last decided cases (o). 

In a Court of Law a plaintiff, seeking to recover 
damages for a breach of contract, must prove that he 
is ready to comply with his part of the contract to 
the letter, and unless he has done this, the defendant 
cannot be made to pay damages : in an agreement for 
sale, if the contract is not strictly fulfilled on the part 
of the vendor, the purchaser may consider the contract 
at an end, and recover his deposit. 

But the doctrine of a Court of Equity is not for- 
feiture, but compensation (/?), if the party really gets 
what he contracted for, or what is a compensation, he 
ought, in the consideration of a Court of Equity, to 
keep to his contract (p). The principle is, that if he 
gets substantially that for which he bargains, he must 
take a compensation for a deficiency in the value (q). 



? 



m) See 4 Ves. 99. (jai) Per Sir J. Leacb, M. R., 

^n) Balfour v. Welland, 16 Ves. Pa^e o. Broom, 4 Buss. 6. 

156. (q) Sir W. Grant in Dyer p. 

(p) Page p. Adam, 4 Beav. 469 ; Hargrave, 10 Ves. 806. 

Forbes v. Peacock, 1 Phillips, 717. 
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So much has equity been in the habit of looking to 
the substantial intent of the agreement, and not merely 
the mere literal terms of it, that, at times the language 
of Judges seems to attribute the whole jurisdiction of 
equiiy in specific performance to this circumstance. 

Lord Thurlow used to refer this doctrine of specific 
performance to this ; that it is scarcely possible that 
there may not be some small mistake or inaccuracy, 
as that a leasehold interest, represented to be for 
twenty-one years, may be for twenty years and nine 
months ; some of those little circumstances that would 
defeat an action at law, and yet be so clearly in 
compensation, that they ought not to prevent the 
execution of the contract (r), and at other times he 
used to say, that the jurisdiction of a Court of Equity 
to compel a specific performance, must have been 
founded Upon the notion of its being against con- 
sdence to take advantage of small circumstances of 
variation in the description of the thing contracted 
for; and that the principle being once established 
was gradually enlarged, till a specific performance in 
equity became at length a performance of anything 
rather than the real contract between the parties. 
Such are the cases of the house and wharf, before 
Sir Thomas Sewell: of the estate purchased as an 
estate in Essex, which turned out to be in Kent ; and 
the case of Lord Stanhope, whose object was to get 
an estate tithe free, and who was made to take an 
estate subject to tithe with a compensation (s). 

But this language must be received with a due 

(r) Per Lord Eldon, Mortluck («) Per Lord Eldon, 1 Mer. 32. 

9. Butler, 10 Yes. S05, 306. 
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regard to the circumstances of the cases in which it 
was used: expressions as to the origin of equitable 
jurisdiction, are to be understood as referring to the 
occasion of its exercise. We have seen that it is not 
because damages at law are an adequate remedy for 
a breach of contract, that equity specifically performs 
contracts, although the language of Judges seems to 
imply this; nor is it because the technical rules of 
law prevent those damages being obtained. The 
jurisdiction exists because the conscience of the party 
is bound by the agreement to perform it in specie ; 
and equity wiU always entertain the suit, unless it be 
proved that specific performance is not necessary, or 
cannot be enforced. 

"The Courts," said Lord Redesdale, "in all cases 
of contracts for estates in land, have been in the habit 
of relieving where the party, from his own neglect, 
had suffered a lapse of time, and from that or other 
circumstances, could not maintain an action to recover 
damages at law, and even where nothing exists to 
prevent his suing at law, so many things are necessary 
to enable him to recover at law, that the formalities 
alone render it very inconvenient and hazardous so to 
proceed, nor could, in many cases, the legal remedy 
be adequate to the demands of justice. Courts of 
Equity have therefore enforced contracts specifically 
where no action for damages could be maintained: 
for, at law, the party plaintiff must have strictly per- 
formed his part, and the inconvenience of insisting 
upon that in all cases was sufficient to require the 
interference of Courts of Equity : they dispense with 
that which would make compliance with what the law 
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Tequires oppressive, and in various cases of such con- 
tracts ; they are in the constant habit of relieving the 
man who has acted fairly, though negligently. Thus, in 
the case of an estate sold by auction, there is a con- 
dition to forfeit the deposit, if the purchase be not 
completed within a certain time, yet the Court is in 
the constant habit of relieving against the lapse of 
time, and so in the case of mortgages, and in many 
instances relief is given against mere lapse of time, 
where lapse of time is not essential to the substance 
of the contract" (t). 

The Court does not insist on the party filing the 
bill, shewing he had out of Court fully performed the 
agreement. The general rule is not so strict, a party 
filing a bill submits to do every thing that is required 
of him ; and the practice of the Court is not to require 
the party to make a formal tender where from the 
fitcts stated in the bill, or firom the evidence, it appears 
that the tender would have been a mere form (u). 

If the seller have no more than an equitable title, 
the contract is not binding upon the purchaser at 
law (v), but it is in equity, if the seller can get a 
conveyance of the legal estate ; and a party having the 
equitable title only can sustain a bill for specific 
performance (w). 

With respect to the time of fiilfiUing a contract, 
time is not so material in equity as at law {x). Upon 
this principle Courts of Equity first gave relief in the 



(0 Lennon v, Napper, 2 Sch. & (v) Cane o. Baldwin, 1 Stark. 

Lef. 682, see p. 684. 65. 

(tt) Hunter v. Daniell, 4 Hare, (w) Crop v, Norton, 2 Atk. 74. 

433 ; Gibson v. Patterson, 1 Atk. (x) Seton o. Slade, 7 Yes. 265. 
12. 
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case of bonds to pay a sum of money, which were 
relieved against there, notwithstanding the condition 
broken at law, upon payment of principal, interest and 
costs ; this was afterwards adopted by the Legislature ; 
so before the statute enabling tenants to avoid a forfei- 
ture for non-payment of rent, equity relieved on pay- 
ment of the rent due and interest and costs ; so in an 
early case, where the purchaser had agreed that if the 
money were not paid on a certain day he should lose 
his deposit and the benefit of the agreement, after 
making default he brought his bill to have the pur- 
chase completed on payment of principal, interest, and 
costs. Lord Macclesfield said, '^ That lapse of time in 
payment might be recompensed with interest and 
costs" (y). 

As to the materiality of time in contracts of sale. 
It seems the doctrine of the Court that in almost 
every case, except the purchase of lands in fee-simple 
(but in that case only by express agreement) (z), 
time will be considered as of the essence of a contract. 
The cases establish that it will be considered essential 
in the purchase of a house for residence (a), or of 
lands or houses for the purposes of trade (6), in deal- 
ing for reversionary interests (c), or concurrent 
leases (d)^ where the contract is for the grant of an an- 
nuity for the life of an individual {e\ and in covenants 

(y) Vernon v, Stephens, 2 P. Walker o. Jeffreys, 1 Hare, 481. 

W. 66. (c) Newman r. Rogers, 4 B. C. 

(z) See the cases, Sug. V. & P. C. 391. 

292. Reynolds O.Nelson, 6 Mad. 18. (d) Carter o. Dean of Ely, 7 

(a) Per Lord Eldon, Levy o. Sim. 211 ; bnt see Dyer v. Har- 
Lindo, 3 Mer. 81. grave, 10 Ves. 507. 

(b) Goshike v. Till, 1 Russ. 176 ; (e) Withy v. Ck>ttle, T. & R. 81. 
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to renew leases for lives or years (/), where the con- 
tract relates to stock in the public funds (g)j or 
where there is a reference to arbitrators as to the 
price (A), or where the vendors are an ecclesiastical 
corporation or other fluctuating body (z). 

This doctrine, is independent of the rule that laches 
bars the right, and although the delay should be un- 
avoidable, as in the case of infancy, yet, if prejudicial to 
the other party, it bars the right to enforce the contract. 

Again, the Courts of Equity not only apply their 
own rules to the decision of the question, what is in 
&ct and substantially that which has been agreed to 
be done by the party applying to them ; and if they 
can secure that whidi is substantially contracted for, 
neglect the compliance with less important particulars ; 
but they also consider that the actual contract be- 
tween the parties may be proved in a variety of ways, 
shewing those rights, which, upon the face of the 
agreement, or, according to the ordinary rules of law, 
belong to each party, to be varied and modified. 

It is, as we have seen, a rule of the law, that a 
party selling to another an estate, or agreeing to give 
him a lease of it, should shew a good title, and there 
are other rights incidental to the position of purchaser 
of a freehold or leasehold interest, or of lessee. 

But in equity these rights are modified and varied 
in many ways: of course they are completely subject 
to any express agreement upon the subject. 

(/) Bayleyr. the Corporation of (g) Forrest v. Elwes, 4 Ves. 

Leominster, 3 Bro. C. C. 529; 492. 

Eaton V. Lyon, 8 Ves. 690 ; The (A) Morse r. Merest, 6 Mad. 

City of London v. Mitford, 14 Ves. . 27. 

41 ; Moore r. Foley, 6 Ves. 287 ; (0 Carter ». Dean of Ely, iiftt 

Harris v. Bryant, 4 Russ. 89. »up. 
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But agreements are in equity frequently implied as 
to title, from the fact that the purchaser had, at the 
time of entering into the contract, notice of the state 
of the title. 

In the case of the person who agrees to give to 
another either his own interest in the property, or any 
interest out of that, not having an absolute interest in 
fee-simple, notice of this fact to the party with whom 
he is contracting will be generally held to bind that 
party not to require of the vendor or lessor what, in the 
absence of such notice, he would be entitled to. 

In Hall V. Smith, Sir W. Grant said, " Where a 
lease is stated, it is the business of a party to look at 
it, and to see whether there is any covenant that may 
materially influence his judgment as to the value" (j). 

A man who agrees to take an underlease must know 
he is to be bound by all the covenants contained in 
the original lease ; notice that the party from whom 
he takes holds under a lease, is notice of all the cove- 
nants in that lease (k). If the party has notice that 
the estate is in lease, he has notice of every thing 
contained in the lease {I). 

In Byrne v. Acton (m), a party having with notice of 
a settlement giving power to a tenant for life to grant 
a lease for three lives, or twenty-one years, obtained 



(J) 14 Ves. 388. See Pope v. 
Garland, 4 Y. & C. 294. 

(A) Propert v, Parker, 3 M. & 
E. 280; Cosser v, Collinge, 3 M. & 
K. 283. 

(0 Walter ». Maunde, IJ. & W. 
181. 

(ffO 1 B. C. C. 186. Sir John 
Leacn is reported to have said, in 
June, 1832, that, whether a man 
entering into an agreement for an 



underlease, had constructive notice 
of unusual covenants, he believed 
had never been decided; having in 
February, 1832, himself said, that 
prima facie, a man who agrees to 
take an underlease, must know that 
he is to be bound by all the cove- 
nants contained in the original 
lease: and the latter is the true 
doctrine. Compare 3 M. & K. 
282—3, and 3 M. & K. 287. 
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an agreement from him for a lease for thirty years, 
was only allowed by the House of Lords to have a 
lease according to the power; it appearing by the 
articles of agreement, that although the settlement 
itself was known to exist, its contents were not known 
to either party. 

Agreements may be made for taking such title as 
the vendor has, but such agreements will not be im- 
plied (n). An agreement that the vendor shall not 
be required to shew his title, would not compel the 
purchaser to take a bad title (o), and conditions, that 
the vendor shall not be required to deduce any title 
prior to a certain time, cannot be considered as com- 
pelling the purchaser to waive defects in the title, 
prior to that date, which he knows aliunde (p). So 
where the purchaser has waived his right of in- 
quiry as to title, if the title is shewn to be bad, it 
cannot be forced on him (q). Such waiver is often 
implied (r). Possession generally amounts to a 
waiver even of objections to title («). The purchaser 
is bound to take an objection as soon as it is known 
to him (t). 

But it was urged, without effect, in Stapylton v. 
Scott, before Lord Eldon, that the plaintiff, before 
filing his bill, having had the abstract with the special 
description of the title, the circumstance of his filing 

(») Freme v. Wright, 4 Madd. (r) Ogilvie r. Foljambe, 8 Mer. 

864; Southby r. Hutt, 2 M. & C. 60. 

207. («) Fludyer ©. Cocker, 12 Ves. 

(o) Warren v. Richardson, 27 ; Haydon v. Bell, 1 Beav. 887. 

Yoonge, 1. (0 Saliflbury v. Hatcher, 2 Y. & 

(«) 8. C. C, C. C. 54; Thomas v. Blackman, 

(q) Blatchford v. Kirkpatrick, 6 1 CoU. 801. 
B.282. 
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such a bill with that knowledge was to bind him (u) : 
of course a purchaser has rarely notice of any defect in 
the title before the delivery of the abstract. 

StiU the rule of the Court is, that whether by express 
agreement or by implication, the right to have a good 
title shewn is waived, yet if the title is shewn to be bad, 
it win not be forced upon the purchaser. A waiver of 
the defendant's right to make the plaintiff produce his 
title, does not seem necessarily to import that he will 
accept the title, though it should manifestly appear to 
be bad (v). If there is a valid contract and the title 
is accepted, yet if the parties delay asking for the 
specific performance of a contract, and for a convey- 
ance of the legal estate, as they might do ; and in the 
interval before the contract is completed, and while 
the purchase-money is in the hands of one party and 
the legal estate in the other, it should turn out, that 
that title which had been supposed to be good, was 
really a bad title; Lord Langdale, M. R., stated, he 
was not prepared to say, that the Court knowing the 
title to be bad, would order the party to accept it, 
and pay the purchase-money for it. " This, I think," 
said his Lordship, " I must state that if it did appear 
to the Court that there [here] the vendor had no title 
at the time this contract was entered into, and this 
matter being left by the acquiescence of both parties, 
as it certainly must have been in the same state, the 
money being in the hands of the purchasers, and the 
legal estate, such as it was in the hands of the sellers, 

(u) 16 Ves. 272. (») Per L. C. B., Younge, 1. 
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the Court would not, knowing there was a bad title, 
order a conveyance to be made and accepted" (w). 

An agreement to accept the title, without dispute, 
precludes the purchaser from taking any objection to 
the title (x). 



t 



v) 6 B. 232. 

z) Duke 9. Barnett, 2 Coll. 337. 
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CHAPTER VIII. 
The Contract must he such as the Court can enforce. 

If the agreement cannot be enforced by the Court, 
the bill must be dismissed. " In bills for specific per- 
formance," says Lord Hardwicke, " the Court never 
gives relief where the act is impossible to be done, but 
leaves the party to the remedy at law" (a). 

Unless the Court can secure the actual performance 
of the agreement, it can give no relief; an agreement, 
therefore, which is the subject of an application to a 
Court of Equity, must be such, as it has jurisdiction 
to direct to be specifically carried into execution, for 
it matters nothing, whether the act be impossible to 
be done or whether the Court, by its known processes, 
has no means of enforcing its execution. 

There are certain agreements of which the Court 
has no power to compel the performance, and these 
are, speaking generally, all personal agreements of an 
indefinite description, there being no means of en- 
suring the performance. But agreements not to do a 
thing, are so definite and so easily enforced by the 
injunction of the Court, that the jurisdiction to enforce 



(a) Grreen v. Smith, 1 Atk. 571. Nicolson v. Wordsworth, 2 Sw. 
See Peart v. Boshell, 2 Sim. 88 ; 865. 
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them is frequently exercised, and is of a most bene- 
ficial character. Equity in such cases gives a more 
certsdn, speedy, and efficacious relief than can be 
afforded by a Court of Law ; and the loss which a 
breach of the agreement may occasion, until which 
there can be no action at law, may be utterly impos- 
sible to be meted out in damages. 

We shall consider somewhat in detail the cases in 
which the Court exercises jurisdiction to enforce per- 
sonal agreements : first, those agreements which are 
of a negative character, and enforced by a negative 
injunction; second, those which although of a positive 
character, are enforced by the negative form of in- 
junction; and thirdly, those which being positive in 
character, are enforced by a positive order. 

Almost the earliest case of the Court interfering by 
perpetual injunction to enforce the performance of 
negative agreements, is Martin v. Nutkin (6), where 
the plaintifis' house, being so near the church, that 
the five o'clock bell rung in the morning disturbed 
one of tbem, they came to an agreement in writing 
with the churchwardens and inhabitants in vestry, 
that the plaintiffs would erect a cupola, clock, and 
new bell at the church, and in consideration thereof, 
the five o'clock bell should not be rung in the morning. 
The cupola was built and the bell silenced for two 
years, but a new order of vestry baving been obtained 
to ring the bdl, the plaintiffs filed their biU to restrain 
the ringing. Lord Macclesfield, C, granted the in- 
junction till the hearing, and at the hearing, the Lords 

(h) 2 P. W. 266. 
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Commissioners decreed that the injunction should 
continue during the lives of the plaintiffs and the 
survivor of them. 

In Morris v. Lord Berkeley, Lord Hardwicke, on 
an application to continue an injunction against build- 
ing, said, " Whosoever comes into this Court on such 
a right must found it either on defendant's building so 
as to stop ancient lights, or else on some agreement 
either proved or reasonable presumption thereof" (c). 

And the principle has been continually admitted of 
enforcing the performance of such covenants ; in Bar- 
ret V. Blagrave, the defendants had covenanted with 
the proprietors of Vauxhall Gardens, that they would 
not carry on the business of a victualler, under the 
penalty of forfeiture of the lease, the Lord Chancellor 
restrained their carrying on the business, stating that it 
was in the nature of specific performance (rf). The 
counsel for the plaintiff put the claim to relief, on the 
ground, that if the plaintiffs proceeded at law, to avoid 
the lease, they might be restrained, but this evidently 
was not the light in which the case was regarded by 
Lord Eldon, when it came before him at the hearing, he 
treated it simply as a case of specific performance (e). 

So the Court has been in the habit of granting in- 
junctions to prevent the violation of covenants in a 
farming lease, and that upon the ground of the cove- 
nant, and not of any particular case of waste, as was 
specially stated by Lord Eldon in Lord Grey de 
Wilton V. Saxon (/). 

fc) 2 Ves. sen. 453. rood v. Vines, 1 Mer. 15; Kimpton 

d) 5 Ve8. 555. v. Eve, 2 V. & B. 349 ; Fntt p. 

(e) 6 Ves. 105. Brett, 2 Madd. 62. 

(/) 6 Ves. 106. Sec Lieben- 
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In these cases of farming leases the mjunction will 
extend to the removing hay and straw contrary to 
agreement; this was refused by the Court of Exche- 
quer in Johnson v. Goldswain {g\ the Court saying, 
the carrying off straw and manure is merely a breach 
of contract ; it is not a case of irreparable injury ; but 
the &ct that Courts of Equity interfered to prevent a 
breach of contract seems not to have been adverted 
to (A). 

The Court is in the constant habit of restraining 
the carrying on a trade contrary to stipulation. The 
assistance of the Court is most frequently asked for in 
cases of the sale of the goodwill of a ti^e or profes- 
sion, in which case the best mode of making the good- 
will valuable is, by making it a condition that the 
withdrawing partner shall not carry on the trade 
within a certain distance of the place where the trade 
had been, and was proposed to be, carried on (i). 

A Court of Equity has the power, by injunctioD, of 
executing such a negative covenant much more effec- 
tually than a Court of Law {j). 

In Morris v. Colman, Lord Eldon said, in partner- 
ship engagements, a covenant that the partners shall 
not carry on for their private benefit that particular 
commercial concern in which they are jointly engaged 
is not only permitted, but is the constant course ; and 
he enforced, by injunction, an agreement by Mr. Col- 
man, not to write dramatic pieces for any other 

(g) 3 Anstr. 749. (t) Lord Eldon, in Kennedy v. 

(A) See the decision of Lord L^ 3 Mer. p. 452. 

Alvanley, in Guest v. Lord Belfast, (j) Barrett v. Blagrave, 5 Ves. 

3 xVnst. 750. 555, 6 Ves. 105. 
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theatre than the Haymarket (k). So in the case of 
Barfield v. Nicholson, an author, having sold a work, 
covenanted with the purchaser not to publish any- 
other work to prejudice the sale of it. Upon the 
ground of this covenant Sir John Leach, V. C, re- 
strained the publication, by the author, of another 
work, on the same subject, although such work was 
no piracy of the original work, and Lord Eldon, C, 
restrained the publisher of the second work, on 
evidence that he had notice of the covenant (/). 

The sale of the goodwill of a trade, without any 
express provision in restraint of the carrying on the 
same trade in the neighbourhood by the person selling, 
will not entitle the Court to restrain the vendor from 
carrying on the trade near, unless the circumstances 
amount to actual fraud (m). 

In Shackle v. Baker (n), upon the sale of a good- 
will, Lord Eldon remarked, " If there were nothing 
more than a purchase of the goodwill of a trade, the 
vendor would be at liberty to set up the same trade 
in any other situation. Against that the purchaser 
might require a covenant; but resting upon a cove- 
nant, he can have nothing more than an action for 
damages (o); and the observation that such an action 
is an extremely imperfect remedy, has been repeatedly 
made. The parties may, therefore, proceed to ascer- 
tain for themselves what shall be the damages from 
time to time ; and, unless they are so awkward as to 

(A) 18Ve8.487. 208. 

(0 2 S. & St. 1. (n) 14 Vesey, 468. 

(m) Cruttwell9.L7e,17Ve8.33d. (o) Scott v. Mackintosh, 1 V. & 

See Williams o. Williams, 3 Mer. B. 503. 
157 ; Canham r. Jones, 2 V. & B. • 
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put that in the shape of penalty, instead of liquidated 
damages, there is a perfect and absolute remedy " (p). 
Now, this seems hardly to go the length admitted by 
Lord Eldon himself in other cases, and the principle 
that Equity will compel a specific performance of the 
agreement, by an injunction against its violation, is now 
too firmly established to be doubted (q). 

In Williams v. Williams a coach master, having 
sold his share of the business to his partner, with an 
undertaking not to be concerned in any coach running 
firom Reading to London: Lord Eldon, upon a biU 
filed for specific performance of the agreement, and 
for an injunction against the vendor running any 
coach from London to Eeading, granted the injunction 
till the answer (r). His Lordship afterwards said, 
respecting the case, that with some doubt whether 
he was not degrading the dignity of the Court by 
interfering, he saw his way in that case ; because one 
party had there covenanted absolutely against inter- 
fering with the business which he had sold to the 
other (a). 

Again, in CoUins v. Plumb, Lord Eldon admitted 
the jurisdiction ; there the application for an injunc- 
tion against a breach of the covenant was grounded 
upon the principle that each party is in conscience 
bound to perform the contract in specie; he refiised 
the injunction, on the ground, that it was not against 
doing an act generally, but only so as to injure other 
parties, a question which must be decided on every 

(p) 14 Ves. 468. (r) 2 Swanston, 254. 

(q) Bryson v. Whitehead, 1 S. (s) 2 Swanston, 331. 

& St. 74. 
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motion to commit for breach of the injunction (t). 
The same principle has been repeatedly admitted by 
that venerable authority (u). 

The jurisdiction was not doubted in the Duke of 
Bedford v. the Trustees of the British Museum, which 
was a bill filed by the Duke of Bedford to prevent the 
trustees erecting buildings in violation of a covenant 
contained in an old deed, from the person under 
whom they claimed. Lord Eldon refused the injunc- 
tion : he said, " The question was, whether the Duke 
must be content with a legal remedy for the purpose 
of obtaining compensation for any injury he may have 
sustained, or whether he has a right to the better 
mode of relief which a Court of Equity affords by 
injunction." He refused the relief, and liie Master of 
the Rolls concurred with him, on the grounds of 
hardship and alteration of circumstances (v). 

These cases of enforcing, by injunction, agreements 
not to do certain acts are very different from those 
cases where the Court interferes to restrain the con- 
tinuance of a public or private nuisance (t/?), where 
the Court will interfere, if the threatened injuiy is 
irreparable; unless this is the case, the injunction will 
not go (x). But where the intervention of the Court 
is sought to restrain a party from violating his ex- 
press agreement, the jurisdiction is exercised as of 

(f) 16 Ves. 454. Sim. 504 ; Squire v, Campbell, I 

(i<) See Wither ». Dean & Chap- M. & C. 486 ; Wynstanley r. Lee, 

ter of Winchester, 3 Mer. 429 ; 2 Sw. 343 ; Earl Ripon v, Hobart, 

Roper V. Williams, T. & R. 18. 3 M. & K. 169 ; Bonnett v, Sadler, 

(v) 2 M. & K. 552. 14 Ves. 526 ; Major of London v. 

(tr) Att. Gen. v, Nichol, 16 Ves. Bolt, 5 Ves. 129 ; Grey v. the 

338. Duke of Northumberland, 13 Ves. 

(x) Crowder ». Tinkler, 19 Ves. 286. 
617 ; Sutton v. Lord Montfort, 4 
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course. If there is an express agreement, the Court 
will enforce that at once (y). Specific performance in 
the latter case is as much of course as a contract for 
the purchase of land (z). 

But the next class of cases present some difficulty, 
where the Court secures the performance of a positive 
agreement by an injunction in a negative form. 

The difficulty is one which applies not only to the 
endeavour to enforce positive agreements by ordering 
acts to be done, but also to the ordering acts to be 
done to prevent public or private nuisance, waste, or 
irreparable injury. And whatever the Court has or- 
dered to be done, on other grounds, it will order to be 
done, by reason of an express agreement, if damages 

The first case is supposed to be Robinson v. Lord 
Byron, where an injunction was granted to restrain 
Lord Byron from maintaining or using the shuttles, 
flood-gates, erections, or other devices, so as to prevent 
the water flowing to the plaintiff's mill in such regu- 
lar quantities as it had ordinarily done before the 4th 
of April. The effect of this must have been to make 
Lord B}rron raise the dam-heads, so that the water 
should not escape (a). 

Lane v. Newdigate (b) was the first case in which 
this application of the negative form of injunction to 
ensure the performance of a positive agreement, was 
distinctly avowed by the Court. The plaintiff was 

(y) 2 P. W. 266 ; 10 Yes. 192 ; St. 3. 

Att. Gen. r. M. & L. Railway Com- (a) 1 B. C. C. 588. 

pany, 1 Railway Cases, 451. (b) 10 Ves. 192. 

(r) Barfield r. Kelly, 2 S. & 
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assignee of a lease, granted by the defendant, for the 
purpose of erecting mills, with covenants for the 
supply of water from canals and reservoirs upon the 
defendant's estate. The bill prayed that the defend- 
ant might be decreed to restore a cut for carrying 
waste waters, and to restore a stop-gate and the banks 
of a canal to their former height; and also to repair 
such stop-gates, bridges, canals, and towing-paths, as 
were made previously to the granting the lease. Lord 
Eldon, C, upon the motion for an injunction, ex- 
pressed a difficulty, whether it is according to the 
practice of the Court to decree or order repairs to be 
done; and he said, ^^as to restoring the stop-gate, the 
same difficulty occurs. The question is, whether the 
Court can specifically order that to be restored. I 
think I can direct it in terms that will have that 
effect. The injunction, I shall order, will create the 
necessity of restoring the stop-gate; and attention 
will be had to the manner in which he is to use these 
locks; and he will find it difficult, I apprehend, to 
avoid completely repairing these works." The order 
was to restrain the defendant from hindering the 
plaintiff from using the canal contrary to the cove- 
nant, by continuing to keep the said canal, or the 
banks, gates, locks, or works of the same, respectively 
out of good repair, or by continuing the removal of 
the stop-gate. 

In Blakemore v. The Glamorganshire Canal Navi- 
gation (c), it was considered by Lord Eldon that the 
company's act of Parliament must be looked on as in 



I 

(c) 1 M. & K. 154. 
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the light of a contract made by the Legislature, 
on behalf of every person interested in anything to 
be done under it. The bill, after stating that the 
water of the canal was supplied from the River Taff, 
which also supplied the works of the plaintiff with water, 
and that the defendants had widened and deepened the 
canal, prayed that the company might be restrained 
firom doing any act for the widening the canal, or where- 
by the supply to the plaintiff's works might be dimin- 
ished; and by supplemental bill, stating the enlarge- 
ment of the canal basin, the plaintiff prayed that the 
defendants might be decreed to fill in the basin therein 
mentioned, and to restore it to the same state as it was 
in prior to the enlargement. It is stated in the report 
of the case of Rankin v. Huskisson ((2), that the order 
there made for the removal of buildings which had 
been commenced was founded upon what had been 
done by Lord Eldon in the case of the Glamorganshire 
Canal ; but it does not appear from the report of the 
latter case that his Lordship made any other order 
than to restrain the defendants from further widening 
or enlarging the basin, and to direct certain issues 
to be tried. These issues having been in favour of the 
plaintiff, he moved, before Lord Brougham, C, to 
restrain the defendants from continuing to leave the 
works of the canal out of repair. Lord Brougham, 
after referring to the cases, said, " This brings us to 
Lane v. Newdigate, which may be said to go to the 
very uttermost verge of all the former cases, and indi- 
rectly to order something to be done, by restraining 

(d) 4 Sim. 18. 
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the party from continuing to keep certain works out 
of repair. That case appears to have been ex parte^ 
and not at all argued. Lord Eldon himself suggested 
the difficulty of making an order that the repairs should 
be done. Sir Samuel Romilly said, it was no more, 
in effect, than Lord Thurlow had ordered in Robmson 
V. Lord Byron; but Lord Eldon appears to have 
thought otherwise, and he reftised the order as prayed, 
directing it, however, in such a manner as to produce 
the same result, by making it ^ difficult,' his Lordship 
said, ^ for the defendant to avoid completely repairing 
their works.' I take leave to agree with Lord Lynd- 
hurst in the opinion, that if the Court has this juris- 
diction, it would be better to exercise it directly and 
at once; and I will further take leave to add, that the 
having recourse to a roundabout mode of obtcdning 
the object seems to cast a doubt upon the jurisdiction. 
But Robinson v. Lord Byron affords very little coun- 
tenance for the general proposition, for the injunction 
issued only a month after the alleged nuisance, and 
that nuisance was of a varying nature, not the erection 
of works always producing one effect, but a con- 
trivance by which the defendant sometimes stopped 
the water, and at other times overflooded and endan- 
gered the mill, saying, that ' his object in doing so was 
to extort money fipom the plaintiff.' When we find 
these two cases so peculiarly circumstanced, and espe- 
cially that, in the one confessedly coming nearest the 
point sought to be obtained by the present plaintiff. 
Lord Eldon felt the difficulty so insurmountable that 
he could not go over it, but went, as it were, round 
it; although we have no right to say there is not a 
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precedent for taking a similar course here, yet, surely, 
we may pause; and, without denying the jurisdiction, 
decline to exercise it," 

Whilst this case was being discussed Lord Lynd- 
hurst, C, had made an order upon a railway company, 
intending to carry, and having obtained an act of Par- 
liament to carry, their railway over a mill race, by 
which he awarded an injunction, restraining the com- 
pany from making over the mill race an arch of less 
dimensions than the arch recommended by the engi- 
neer's report (e). 

In Rankin v. Huskisson, Sir L. Shadwell, Y. C, 
having granted an injunction to restrain the prosecu- 
tion of buildings which had been commenced on a 
piece of ground ; it was asked that the order might 
provide for the removal of the buildings; the order 
made was to restrain the defendants from permitting 
such part of the said buildings as have been already 
erected on the said garden or plot of ground, from 
remaining thereon (/). 

Lord Brougham afterwards in another case said, 
^^I shall pursue the course I have always taken of 
not extending the power, which in cases of a peculiar 
nature, this Court has sometimes exercised, of ordering 
a thing to be done under the form of restraining 
parties from preventing it" (g). 

Notwithstanding this adverse opinion, the practice 
has continued. Li Spencer v. The London and Bir- 
mingham Railway Company, the bill prayed that the 



(e) Coats V. the Clarence Rail- (g) Milligan v. Mitchell^ 1 M. & 

WET Company, 1 R. & M. 181. K. 452. 

(/) 4 Sim. 15. 
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company might be restrained fiom stopping up a road 
which they had actually stopped up; on a demurrer 
being filed, the Vice Chancellor, Sir L. ShadweU, over- 
ruled it. He said, " The power of the Court to grant 
that species of injunction which Lord Eldon granted, 
namely, restraining a party from allowing a thing to 
continue, and which has the effect of making him 
take some active measures, has been since recognised 
and acted on ; and I don't see why, if that species of 
negative injunction has been adopted, it should not be 
adopted here, so as to prevent the parties from con- 
tinuing the excavation in its present state, and from 
making the excavation greater. The injunction asked 
for, as far as it restrains the defendants fix>m widening 
the excavation, is quite of the common sort ; but so 
&r as it seeks to prevent its continuance, it is of a 
negative kind, but it has been adopted by Lord 
Eldon" (A). 

In Taylor v. Davis (i), where a partner had ab- 
stracted a partnership book fix>m the counting-house 
of the firm, contrary to an express covenant contained 
in the deed of partnership. Lord Cottenham, then 
M. R., granted an injunction restraining him from 
continuing to violate the covenant; and this course 
seems to have been adopted in preference to a direct 
order to deliver up the book, such as had been made 
in Lingen v. Simpson {j). This was approved of by 
Lord Langdale, who made no objection to an injunc- 
tion to restrain a defendant from keeping possession 
of books (k). 



i 



A) 8 Sim. 193. (k) Whittaker v. Howe, 3 Beav. 

3 Beay. 388. 388 ; see 398 (n). 

1 S. & St 800. 



RECENT DECISIONS. 145 

So in Squire v. Campbell, the Vice Chancellor made 
an order for the removal of a hoard and the restoration 
of the pavement to its former state, and no objection 
was made to the exercise of this jurisdiction by Lord 
Cottenham, although he dissolved the injunction, on the 
ground of there being no sufficient evidence of the 
agreement, against a violation of which, it had been 
awarded (I). 

In the Great North of England Railway v. The 
Clarence Railway, Sir James Enight Bruce, V. C, 
followed these cases, and directed an order to be made 
restraining the defendants from permitting certain of 
their works from remaining at a certain height. His 
Honor remarked, ^^ It has been said that the injunc- 
tion now sought is wholly mandatory, and therefore 
proper to be revised. That injunctions in substance 
mandatory, though in force merely prohibitory, have 
been and may be granted by the Court is clear. This 
branch of its jurisdiction may be one not fit to be 
exercised without particular caution, but certainly it 
is one fit and necessary, under certain circumstances, 
to be exercised. Under what circumstances it should 
be exercised must be a matter for judicial discretion, 
in each several case" {m). 

The same language is used by Lord Langdale, M. R., 
in his judgment on the case of the Earl of Mexborough 
V. Bower: "This motion asks for something more 
than ordinary ; namely, to restrain the defendants 
permitting water to flow through the communication. 
It is, however, no unusual thing to ask an injunction 
taking the personal estate and the rents and profits 

(/) 1 M. & C. 465, 467. (m) 1 Colljer, 522. 

L 
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in this form: I think it was granted in the case of 
Robinson v. Lord Byron and other cases. Indeed, I 
believe that in another branch of the Court, some few 
years ago, a direct order was made for the party to do 
that which was required, to put an end to the violation 
of covenants : I do not, however, know whether that 
has been since acted upon, and I do not mean to 
deviate from the regular and established practice/* 
His Lordship granted the injunction (w). 

The third class of cases seem to establish the doc- 
trine that upon positive agreements as to personal acts, 
a Court of Equity has jurisdiction to direct, by a 
simple mandatory order, those acts to be done which 
have been agreed to be done. 

This jurisdiction has been very recently exercised, 
nor does there seem any objection in principle, why, if 
the agreement be definite and certain in its terms, 
the party agreeing should not be compelled positively 
to perfonn it. 

It is the familiar doctrine of a Court of Equity, 
that it only acts upon the person of the defendant (o), 
and by its process against him compels the perform- 
ance of acts necessary to do justice to the plaintiff; 
and the rule is, that it binds the person and not the 
estate, as a judgment of the Court of Common Pleas 
did. The Court of Chancery does not bind the in- 
terest in land, but enforces the party to perform his 
own agreement (p). The process of sequestration, 



(n) 7 Beay. 130. This order p. 689; Smith*8 Ch. Pr. 3rd ed. 

was affirmed bj Lord Ljndhurst vol. 1, p. 566. 
on appeal. (p) Wiseman v. Roper, Vin. Ab. 

(o) Daniel's Ch. Pr. Ist ed. vol. 1 , 5, 532. 
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of the real estate, was only to compel the party to do 
what he was directed to do. This was so clearly the 
principle of the Court, and the mode of its proceeding, 
that it entertained and still entertains questions as to 
property in other countries {q)y out of the jurisdiction 
of the CJourt, and it interferes to stop proceedings in 
all Courts, and even in the Courts of other nations (r), 
acting in aU cases upon the person of the defendant, 
if within the jurisdiction, and enforcing the perform- 
ance of the decree by personal process, commitment, 
and sequestration, in case of disobedience. 

Thus, in a case of a contract respecting land in the 
West Indies, the Court, although it cannot act upon 
the land directly, yet it acts upon the conscience of 
the person living here. The Court will exercise the 
same jurisdiction, in questions as to lands abroad, as 
if they were in England. Some early cases induce 
the notion, that the Courts assumed the jurisdiction 
only where the lands were within the British domi- 
nions (s) ; but it is now clearly established, that any 
equitable claim can be enforced by a Court of Equity 
against any person coming within its jurisdiction (t). 

In Holies v. Carr (w). Lord Nottingham said, " this 
Court hath often decreed fines to be levied according 
to agreement, where the lands are to be specifically 



(q) FoBter v Vassal], 3 Atk. 543. 

589; Fenn p. Baltimore, 1 Ves. (0 Flack v. Holm, 1 J. & W. 

sen. 444; Lord Cranstoun u. John- 405 ; and see York Building Com- 

ston, 3 Ves. 170 ; Jackson v, Petrie, pany v. Mavor, 1728, Vin. Ab. 5, 

11 Ves. 104 ; Stratton ©.Davidson, 505 ; White o. Hall, 12 Ves. 321 ; 

1 K. & M. 485 ; and see ex parte Peame v. Lisle, Amb. 77 ; Foster 

Prosser, 2 B. C. C. 325. v. Vassall, 3 Atk. 589 ; Robertson 

(r) I^rd Portarlington ». Soulby, ». Wilkie, Amb. 177. 

3 M. & K. 104. (u) 3 Sw. 638. 

(g) Roberdeau v. Rous, 1 Atk. 

L 2 
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enjoyed, as here they ought to be, till the portion 
levied or paid ; and it is not fit to turn the plaintiff 
to a personal remedy, which may fail by death and 
want of assets, when the Court may decree a fine 
to be levied which is a real remedy" : so in Hall o. 
Hardy, in Peere Williams (v), the Court decreed a 
party, who had received money under an award, to 
do what he was directed, viz. : to execute a convey- 
ance : and so the Court constantly interfered to compel 
the specific performance of a covenant for further 
assurance by ordering the execution of deeds proper 
for that purpose {w). This, in fact the Court, in the 
event of the continual refiisal of the defendant, has 
a statutory power of efiecting, by means of its own 
officers, who can execute a conveyance instead of the 
defendant {x). 

It is the daily practice of the Court to order acts 
to be done, conveyances to be executed, money to be 
paid, and the only mode of enforcing the execution 
of the order, is by proceedings against the person. 
Equity has only control over land or property indi- 
rectly, by ordering the party to do with that land or 
property what is right. It is the peculiar jurisdiction 
of the Court to act in personam^ a jurisdiction which 
enables it to deal with agreements relating to subject- 
matter itself quite beyond the power of the Court. 
It is the very foundation of the interference of a Court 
of Equity, that it can and does order acts to be done ; 
and if the Court declines to compel the performance of 

(o) 3 P. W. 189. RusB. 596. 

(io) Taylor v. Dubuz, 3 Bro. C. (x) 1 Wm. 4, c. 36, rule 15. 

C. 596; Hallett v. Middleton, 1 
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agreements relating to personal acts, it is because the 
terms are uncertain and indefinite, or because, not 
being within the party's own power, they are impos- 
sible, or because damages for their non-performance 
would be an adequate remedy. 

Of late years, indeed, the language of some Judges 
would induce the belief that there was something 
about the ordering an act to be done which in itself 
was objectionable and foreign to the practice of the 
Court, but it is not the act itself, but the nature of it, 
which renders the Court unwilling to enforce its exe- 
cution. It may be laid down with respect to agree- 
ments to do personal acts, as with respect to other 
agreements, that if damages at law would be an ina- 
dequate remedy, and if the act is certain in its nature 
and capable of being performed by the party, perform- 
ance will be decreed. 

This jurisdiction has been most frequently dis- 
cussed upon applications for the specific performance 
of agreements to build a house. 

On this point, the first case generally referred to is 
Holt V. Holt. In that case, the plaintiff *s father had 
contracted with a builder to build a house, covenanting 
to pay him £1000 for building it. Before the house 
was built, he died intestate, leaving plaintiff his son 
and heir, and his widow, who became his administra- 
trix, him surviving; and the bill was filed by the 
heir to compel the administratrix specifically to perform 
the agreement. The real question between the parties 
was not decided, being whether the real or personal 
estate should pay for building the house ; but it seems 
to have been admitted that the Court could direct the 
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house to be built (y). The next case was Allen 
V. Harding, where there is what Lord Rosslyn called 
an idea of a decree for specific performance of an agree- 
ment to build. A curate agreed with a builder to 
build a parsonage house on the glebe land* The 
objection taken was the uncertainty of the subject- 
matter of the agreement, a parsonage house ; the Court 
considered it got rid of the uncertainty by referring it 
to two clergjnmen to define what is a proper parsonage 
house. It is clear that such a mode of removing an 
uncertainty would not be allowed now {z)j but there 
was no objection made to the jurisdiction (a). 

In Pembroke v. Thorpe, in 1740, Lord Hardwicke 
had the question brought before him: he said, "I 
think the agreement for building the house ought to 
be carried into execution. One objection is, that it 
would be very hard to oblige the defendant to build 
up a new house by applying to this Court, when the 
plaintifi^ might have his remedy at law, and recover 
damages for the breach of the agreement ; and that a 
Court of Equity will not decree a specific perform- 
ance which will be attended with great hardships.'' 
After alluding to the important fact, that there waa 
no remedy at law, his Lordship adds ; ^^ There is no 
hardship in this case of which the Court will take 
notice. There are some cases indeed where, if the 
Court was to decree a specific performance, it would 
produce the ruin of the defendant, where a jury would 
not give the plaintifi^ 12d. damages. In such case 
a Court of Equity will not decree a performance. 



i; 



) 2 Venioii, 222. (a) 2 Eq. Ab. 17 ; see 3 Yes. 

z) Supra, Buok 1, chap. 3. 186. 
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Bat this cannot be called a hardship, because it will 
pat the defendant to an expense, for it is merely 
through his own de£Ekult, and this Court only compels 
him to perform his own agreement which he had 
entered into for valuable consideration ; and it would 
be suffering him to take advantage of his own wrong, 
if he were not compelled " (b). Here is a clear admis- 
sion of the jurisdiction by this great Judge, which he 
also exercised in the case of the City of London v. 
Nash. 

In this case the question was, whether the defendant 
had undertaken to pull down and rebuild certain 
houses belonging to the corporation of London, or 
only to repair them. Lord Hardwicke was of opinion 
that he was bound to rebuild them. It was objected 
on the part of the defendant, that the plaintiffs were not 
proper persons to come for a specific performance, and 
that they ought to be left to their action at law. ^^ The 
objection," said the Lord Chancellor, " will not hold, 
for upon a covenant to build, the plaintiffs are clearly 
entitled to come into this Court for a specific per- 
formance, otherwise on a covenant to repair ; for to 
build is an entire single thuig, and if not done prevents 
that security which the city of London has for the rent, 
by virtue of the lease" (c). He, however, refused a 
specific performance on the ground of hardship, as the 
defendant had spent £2200 in repairing the houses, 
and only directed an issue qtiantum damnificaius (d). 

In Errington v. Aynesley, there had been a bond 
for the performance of covenants to build a bridge, 

(b) 3 Sw. 437 (n). (d) 3 Atk. 512. 

(A 3 Atk. 512. 
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the distinction taken by Lord Hardwicke seems sound, 
that the building is one single act, whereas specific 
performance of a covenant to repair, implies a constant 
and yet uncertain number of applications to the Court. 
The plaintiff, in Lucas v. Commerford, having no 
power of enforcing the covenant by an action at law. 
Lord Thurlow decreed the defendant to take an assign- 
ment of the lease (/). 

In Mosely v. Virgin (^), the bill was for specific 
performance of an agreement to expend a certain sum 
in the building a certain house. Lord Rosslyn thought 
the agreement too uncertain to be specifically per- 
formed: he added, '^It is commonly said, no decree 
for specific performance can be made upon a covenant 
to repair ; and Lord Thurlow appears to have added, 
^that he did not see how it could be made upon a 
covenant to build, being equally uncertain.' That 
certainly admits this qualification, if the transaction 
and agreement is in its nature defined ; perhaps there 
would not be much difficulty to decree specific per- 
formance ; but if it is loose and undefined, and it is not 
expressed distinctly what the building is, so that the 
Court could describe it as a subject for the report of 
the Master, the jurisdiction could not apply." 

Lord Hardwicke's distinction, between an agreement 
to build and an agreement to repair, has been gene- 
rally acquiesced in. Lord Eldon said, he agreed with 
Lord Thurlow, the Court could not order a specific 
performance of a covenant to repair (A). 

(/) Lucas V. Commerford, 3 (g) 3 Ves. 184. 

Bro. C. C. 66, 1 Ves. jun. 35; see 1 (A) Lane v. Newdigate, 10 Ves. 

Mer. 264. 192 ; see p. 194, and 16 Ves. 405. 
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Howevery in the early exercise of its jurisdiction, 
the Court ordered repairs to be executed. In Chap- 
man V. Brown, 23 & 24 Eliz., the tenant in possession 
wasted the houses, because he was dispunishable by- 
reason of a mesne estate for life, he was decreed to 
repair two parts (i). 

There is a case of Lord Kilmorey v. Thackeray (j)y 
where Lord Kilmorey had granted lands on the river 
Dee, with a covenant in the lease to keep the banks 
in repair, so as to prevent the river breaking ite 
bounds. In the Exchequer, the Court granted an 
injunction to compel the tenant to keep the banks 
in repair, as the verdict of a jury would be an im- 
perfect remedy. They seem to have thought they 
could not decree specific performance in general cases, 
but that permitting the river to break its bounds was 
permission of waste ; this, at least, is the reason given 
by Lord Kenyon, who cited the case with approbation 
in his judgment in Bathurst v. Burdon (k). In this 
last case, the bill was to force the lessees of the plain- 
tiff to keep the sills of fish ponds in repair, and Lord 
Kenyon overruled a demurrer to the bill ; he said, he 
should have been desirous, if compelled to it, to have 
made a precedent, but he was glad to be able to find 
that of Lord Kilmorey v. Thackeray. It is evident, 
therefore, that this Judge thought the Court had 
jurisdiction to decree repairs to be executed, a juris- 
diction which has always since been repudiated, as 
the act is too indefinite : and that his reason for re- 
fusing specific performance of an agreement to build 

(i) Tothill, 123. See Marshall ( /) See 1 Bro. C. C. 65. 

r. Holloway, 5 Sim. 204. (I) 1 Bro. C C. 64. 
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a house depended only on the &ctj that one person 
could do it as well as another (l)» 

It is said, the Court will not order a waU to be 
pulled down(m). But, in the East India Company 
V. Vincent, Lord Hardwicke decreed a wall, erected 
by the defendant in violation of a permission given 
by him to build a house, being so constructed as to 
block up the lights of the house he had allowed to be 
erected, to be pulled down (n). 

In Pilkington v. Webster, in the Duchy Court of 
Lancaster, 17 June, 1761, the Court ordered mills, 
querns, and engines, erected, set up, and used, for 
the purpose of grinding com, grain, or malt, in eva- 
sion of a custom to grind at the Lord's mill, to be 
destroyed or abated (o). 

In an anon3rmous case (j9), before Lord Thurlow, a 
motion was made to compel a party to put every 
thing in the same state in which it was before, by 
filling up a ditch he had made, as well as to prevent 
his digging further. Lord Thurlow said, he would 
not order him to fill up this ditch before answer, and 
that he did not like granting these injunctions on 
motion. The ditch might be a mile long. His 
Lordship does not seem to have doubted the juris- 
diction. 

In Flint v. Brandon, however. Sir William Grant 
would not decree specific performance of an agree- 
ment to fill up a gravel pit, which was in the 
land of the plaintiff: but it was on the ground that 

(0 2 Bro. C. 0. 341. (a) 4 Madd 114, and the cases 

(m) Per Lord Lyndhurst, C, 9 there cited. 

Jur. 645. Cp) I Ve8.jun. 140. 
(n) 2 Atk. 83. 
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complete justice could be done at law, Sir W- Grant 
said, "The matter in controversy is nothing more 
than the sum it will cost to put the ground in the 
condition in which, by the covenant, it ought to 
be" (q). 

The difficulty of decreeing repairs to be done in- 
duced Lord Eldon to adopt the peculiar injunction 
which we have already alluded to, in Lane v. New- 
digate (r), so as to make it difficult for the contracting 
party to avoid completely executing the repairs (s). 

In a case before Sir John Leach, there had been an 
agreement for a real security, and the plaintiff filed 
his bill to compel the defendant specifically to per- 
form it. The defendant stated his inability to give 
real security, but offered to give a security in personal 
estates: the plaintiff contended that the defendant 
was bound to give a real security, and that if he had 
no estates, he must, for that purpose, procure some. 
The Vice Chancellor decreed specific performance : he 
said, " If a man agrees to give a real security for a 
demand, he may be obliged specifically to perform his 
agreement, though he has no real estate, because he 
may procure it. It might be different where he 
agrees to give a security on an estate, called A., of 
which he is not the owner, because he may be unable 
to procure that very estate; but where, as in this 



(a) 8 Ves. 159. 

(r) 10 Ves. 192. 

Is) In Frankljn o. Taton, the 
defendant was lessee from the 
plaintiff of certain building ground, 
and covenanted that the nouse to 
be built by her should correspond 
with the adjoiniug houses already 



built in its elevation. The bill was 
to compel the defendant, who had 
not conformed to the covenant, to 
alter the elevation accordinffly. 
The causs was unopposed, and ^r 
John Leach, V. C, made a decree 
according to the prayer of the bill. 
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case, he agrees to give a real security generally^ he 
has all the world before him, and must, therefore, 
purchase an estate to enable him to perform his agree- 
ment. In the common case of a husband, on marriage, 
covenanting to settle a real estate, of a particular 
value, on his wife and the issue of the marriage, if 
the husband has no real estate, he is compellable to 
procure one" (t). So, in Howell v. George, Sir T. 
Plumer, Y. C, said, that if the defendant had ex- 
pressly contracted t© make a purchase of lands, such 
a contract might be enforced in Court (u). 

From all these cases, the jurisdiction to direct the 
performance of personal acts, by a positive order, 
seems to have been constantly acted upon, and two 
cases have recently occurred, where it has been dis- 
tinctly asserted. 

In Storer v. the Great Western Railway Com- 
pany (v), the company had agreed with the plaintiff, 
that if he would withdraw his opposition to their biU 
for a railway to cross his grounds, they would con- 
struct and maintain a neat arch-way, sufficient to 
permit a loaded carriage of hay to pass under the 
arch-way. The bill was for specific performance. 
The Vice Chancellor, Knight Bruce, said, " It is com- 
petent to this Court to interfere to enforce the specific 
performance of a contract, by a defendant, to do de- 
fined work upon his property, in the performance of 
which the plaintiff has a material interest, and which 
is not capable of adequate compensation. Damages 
would not be adequate compensation. In my opinion 

m Walker v. Barnes, 8 Madd. (u) 1 Mad. 8. 

24^; J , (r) 2 Y. & C, C. C. 48. 
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the plaintiff has a right to specific performance, and it 
is competent to this Court to say, that the work shall 
be properly done. * * There is no difficulty in 
enforcing such a decree* The Court has to order the 
thing to be done, and then it is a question capable 
of solution, whether the order has been obeyed." 

It may be remarked that, although the railway 
company was in possession of the soil upon which it 
was proposed to erect the arch-way, so that no amount 
of money received in damages woftld enable the plain- 
tiff, who could not go upon the soil of the company, 
to carry out his object, yet that the approaches to the 
arch-way seem to have been ordered to be made on 
the plaintiff's soil. 

This reasoning has been followed in the case of 
Price V. the Corporation of Penzance. There Sir 
Charles Price had sold ground to the corporation for 
£600, they, at the same time, covenanting to build a 
market. The market not having been built. Sir Charles 
filed a bill, pra3dng that the corporation might be de- 
creed to perform their covenant, by erecting, or causing 
to be erected, upon the ground, a good and commo- 
dious market for the sale of fish or other commodities. 
The Vice Chancellor Wigram said, " There is a diffi- 
culty upon the face of this bill, and one which com- 
monly occurs in such cases; if I make a decree for 
the performance of the contract, how is the Court to 
know when the contract is performed ? The contract 
was that the corporation, having purchased the plain- 
tiff's land, should, at their own expense, make a 
street and also a market. Under the contract, the 
corporation have taken possession of the land and 
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\ converted it ; and having had the benefit of the con« 
tract in specie, as far as they are concerned, I need 
not say, that the Court will go to any length which 
it can to compel them to perform the contract in 
specie. I should not decree the specific agreement 
without inquiries for the purpose of seeing what the 
present state of the ground is, and the means there 
will be of defining what the market should be in order 
to satisfy the covenant" (w). 

The majority of personal agreements are, however, 

firom their very nature, impossible to be specifically 
executed under the direction of the Court. Formerly 
the Court interfered much more than has been the 
recent practice. In the East India Company v. Vincent, 
Lord Hardwicke, directed that the company should 
employ Vincent double to any other packer during a 
certain term, provided he did the work at the same 
rate that people of the same trade would do. But this 
order was made only by consent, and would hardly be 
made now, and this, because the contract being to be 
executed entirely, on the principle we have already ex- 
amined, of mutuality, the Court must also have ordered 
the packer to do his duty (x). 

In Clarke v. Price (y) there was an agreement between 
Mr. Price and the plaintiff, that he should compose 
and write reports in the Court of Exchequer, and 
that the profits of their publication, which was to be 
undertaken by the plaintiff, should be divided between 
them. Upon Mr. Price reporting for other persons. 



(w) 4 Hare, 506. (y) J. Wil8on*8 Chancery Cases, 

(x) 2 Atk. 83. 2, 157. 
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a bill was filed, praying that Mr. Price might be 
decreed specifically to perform the agreement, by per- 
mitting the plaintiff to print and publish the reports 
of cases in the Coart of Exchequer, so long as he 
should continue to compose and write the same, and 
to restrain him from printing and publishing, or em- 
ploying any one else to print and publish the same. 
Lord Eldon thought this contract was one which the 
Court could not carry into execution (y). This was an 
agreement which expressly provides that Mr. Price 
shall write and compose reports of cases to be pub- 
lished by the plaintiff. His Lordship said, he had no 
jurisdiction to compel Mr. Price to write reports for 
the plaintiff. If he could not compel Mr. Price to 
remain in the Court of Exchequer, for the purpose of 
taking notes, he could do nothing : he was of opinion 
that he had no jurisdiction (z). 

Again, in another case. Lord Eldon declined to 
restrain a coach-master from horsing a coach through- 
out, in violation of an agreement with the plaintiff, 
that the defendant should horse it part of the journey. 
His Lordship said, if he enjoined the defendant from 
bringing horses to convey the coaches between the 
limits in question, he must enjoin the plaintiff from 



(y) J. Wilson's Chancery Cases, 
2, 157. 

J'z) The Court cannot effectually 
brce the specific performance of 
an agreement not to communicate 
a secret hy injunction; for this 
would be of no avail, unless a dis- 
closure were made to enable the 
Court to ascertain whether it was 
or was not infringed : for, if a party 
comes to the Court to complain of 



a breach of injunction, it b incum- 
bent on him first to shew that the 
injunction has been violated. If 
the Court granted an injunction in 
such a case, it had no means of 
enforcing its own orders. Lord 
Eldon, m Newberry v, James, 2 
Mer. 446 ; see Williams v. Wil- 
liams, 3 Mer. 159, and Yovatt o. 
Winyard, IJ. & W. 394. 
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not bringing horses there. He could not restrain the 
defendant, unless he had the means of assuring hun 
that he should find the plaintiff's horses ready (a). 

Again, in the case of a company formed for the 
purpose of supplying water to a district ; the plaintiff 
filed his bill, alleging that, in consequence of his 
reftising to pay what he thought an unreasonable 
sum for the water supplied to him, the company 
threatened to cut off his supply : the bill then charged 
that the company was bound to supply water to the 
inhabitants of the district on payment of a reasonable 
rate, and was not at liberty to sever from its mains, 
pipes laid on with their own consent, so long as the 
owners continued to pay the rate originally agreed 
upon; and that the old rate paid by plaintiff was 
reasonable, while that demanded was unreasonable; 
and it accordingly prayed, that the company might 
be decreed to continue to plaintiff his supply of water, 
upon payment by him, either of the rate originally 
agreed upon, or of such other rate as should be rea- 
sonable, if they were not bound to accept the old one ; 
and for an issue at law; and for an injunction to 
restrain the company from severing the plaintiff's pipe 
from the main, or interrupting his supply of water. 
On an injunction being moved for. Lord Eldon declined 
to grant it. He asked, "Where is the mutuality? 
Could I, under this act, compel any one inhabitant to 
take water from this company ? I apprehend I could 
not. If the Company do not choose to supply water 
I cannot compel them; and if the Legislature meant 

(a) Smith v. Fromont, 2 Swan. 331. 

M 
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to give me the right to do it (by right I mean a right 
by compulsory means to make them give a supply) it 
ought to have been taken care of in the act. I cannot, 
upon principle, do it without such a power" (b). 

The subject received considerable attention from the 
Vice Chancellor of England in a recent case- Messrs. 
Kemble, the proprietors of Covent Garden Theatre, 
had agreed with the late Mr. Eean, that he should act 
for twenty-four nights at their theatre, and should not 
perform at any other theatre in London during his 
engagement; the terms of this agreement were com- 
plied with, except as to ten nights ; before the agree- 
ment had been executed as to these, Eean acted at 
Drury Lane. The plaintiffs, therefore, filed their bill, 
praying that the defendant might be decreed specifi- 
cally to perform his agreement, and that, in the mean 
time, he might be restrained from acting at Drury 
Lane Theatre. The Lord Chancellor granted an in- 
junction ex parte against the defendant acting at 
Drury Lane, until he had acted the ten nights at 
Covent Garden, with liberty for the defendant to move 
to dissolve the injunction before the Vice Chancellor. 
The Vice Chancellor dissolved the injunction ; saying 
the agreement is such an one as the Court cannot 
perform ; and that unless the Court could perform the 
whole of it, it would not perform any part ; he distin- 
guished the case of Morris v. Colman (c), on the 
ground of there being a partnership there. "The bill 
is filed," said his Honor, " for the purpose of enforcing 



(b) Weale r. the West Middle- Walker, 363. 
sex Water Company, 1 Jac. & (c) IS Ves. 439. 
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the performance of that agreement, which mainly con- 
sists in the fact of his [the defendant's] acting ; and it 
appears to me that it is utterly impossible that this 
Court can execute such an agreement. In the first 
place, independently of the diflSculty of compelling a 
man to act, there is no time stated; and it is not 
stated in what character he shall act, and the thing is, 
altogether, so loose that it is perfectly impossible for 
the Court to determine upon what scheme of things 
Mr. Kean shall perform his agreement. There can be 
no prospective declaration or direction of the Court, 
as to the performance of the agreement, and supposing 
Mr. Kean should resist, how is such an agreement to 
be performed by the Court ? Sequestration is out of 
the question ; and can it be said that a man can be 
compelled to perform an agreement to act at a theatre 
by this Court sending him to the Fleet for refusing to 
act at all? There is no method of arriving at that 
which is the substance of the contract between the 
parties, by means of any process which this Court is 
enabled to issue" (d) . The Vice Chancellor relied upon 
this decision in another case where he said the Court 
could not perform an agreement for the personal ser- 
vice of a traveller (e). 

In Hooper v. Brodrick (/), defendant had agreed to 
use and keep open the demised premises as an inn. 
The plaintiff obtained ex parte an injunction restrain- 
ing the defendant from discontinuing, during the 
term, to use and keep open the premises as an inn. 



i: 



d) Kemble v. Kean, 6 Sim. 333. Sim. 340. 

e) Kimberley r. Jennings, 6 (/) 11 Sim. 47. 

M 2 
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The Vice Chancellor, Sir L. Shad well, dissolved the 
injunction, he said, " The Court ought not to have 
restrained the defendant from discontinuing to use and 
keep open the demised premises as an inn, which is 
the same, in effect, as ordering him to carry on the 
business of an innkeeper." 

So in the case of Baldwin v. The Society for the 
Diffusion of Useful Knowledge. There was an agree- 
ment that Baldwin should publish maps from drawings 
to be furnished by the defendants. The plaintiff filed 
a bill to restrain the defendants from selling certain 
numbers of the maps which had been commenced. 
But the Vice Chancellor refused the injunction on its 
being moved for; he asked how he could compel the 
Society to furnish the plaintiff with drawings of maps, 
from the engravings and publishing of which they are 
to derive a profit? (g) 

So the Court cannot compel the performance of the 
duties of receiver of a bishoprick (A), nor order a 
person to manufacture acids for the purpose of supply- 
ing another (z). These two positions were laid down 
where the Court was asked to interfere for the purpose 
of enforcing agreements, the terms of which respect- 
ively were that the parties applying for the Court's 
interference should act as receiver and manufacture 
acids. 

It is clear that if the doctrine in Hooper v. Brod- 
rick is correct, the Court will not by an indirect order 
compel that to be done which it cannot order directly ; 



(g) 9 Sim. 893. Ely, 2 Y. & C, C. C. 267. 

(A) Pickering v. the Bishop of (t) HUls o. CroU, 2 Phillips, 60. 
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and we have seen that those things which Lord Eldon 
and other Judges have ordered to be done by the 
negative form of injunction, have been also directly or- 
dered, viz. ; repairing buildings and pulling down walls. 
In Lidgett v. Williams, Sir J. Wigram, V. C, seems 
to adopt the doctrine of Hooper v. Brodrick ; a motion 
was made to restrain the defendant from proceeding 
with the ship ^^ Magnet " to any other place than 
Liverpool. His Honor observed, with regard to the 
form of injunction which was asked, that if the plain- 
tiff had applied in direct terms that he should order 
the captain to carry the ship to Liverpool, he could 
not, perhaps, on motion have done so, and added, that 
the Court did not like to grant injunctions, compelling 
the party indirectly to do a positive act C^). 

It is laid down that the Court will specifically per- 
form a contract of partnership (^), but the cases cited 
for that proposition by Mr. Collyer only go the length 
of shewing that the Court will compel the execution 
of a partnership deed ; these are Buxton v. Lister (Z), 
and Hibbert v. Hibbert, where Sir W. Grant only 
directed the Master to settle proper articles of agree- 
ment and an account (m). 

The reason is clear ; a contract of partnership is of 
an essentially personal character ; on the lunacy of one 
partner the other may apply to the Court for a dissolu- 
tion (n), and he himself cannot be kept to his part of 

4 Hare, 456. (to) Trin. Term, 1807 ; see Hercy 

Collyer on Partnership, 2d v. Birch, 9 Ves. 859, and Peacock 

E^tion, p. 131. Mr. Swanston's v. Peacock, 16 Ves. 49. 

note, Crawshay r. Maule, 3 Sw. (w) Jones r. Noy, 2 M. & K. 

517. 125. 
(/) 3 Atk. 385. 
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the contract (o). So in general a partnership is dis- 
solved by the death of either party. It would be of ill 
consequence in general to say, that in articles of part- 
nership in trade, where no provision for the death of 
either is made, they might subsist for benefit of an 
executor who may not have skill therein (p). There 
are three considerations between partners: — The share 
of each in the capital; the share of each in the good- 
will ; and the labour which each undertakes to devote 
to the business (q). 

As the Court, therefore, cannot enforce the carrying 
on a partnership, generally if it orders an account, it 
must dissolve the partnership (r). The account was 
granted in Richards v. Davies, although no dissolu- 
tion was prayed, and this case has been followed, but 
the Master of the Rolls said, " I can make no order 
for carrying on the partnership concern, unless with 
a view to dissolution" (s). 

In England?;. Curluig (*), abill was filed, praying that 
a partnership agreement, which had been acted upon, 
might be specifically performed ; and Lord Langdale 
made a declaration that the agreement for a co-partner- 
ship was a binding agreement between the parties thereto, 
and ought to be specifically performed and carried into 
execution, and ordered and decreed the same accord- 
ingly : but the actual decree only went in terms to the 
ordering a proper partnership deed to be executed and 

(o) Waters v. Taylor, 2 V. & B. (r) Forman v. Homfray, 2 V. & 

^^/\ r. ,. « . B. 329 ; MarshaU ». Colman, 2 J. 

(p) Per M. R. m Pearce ». & \V. 266 ; Const v, Harris, T. & 

Chamberlain, 2 Ves. sen. 34. R. 517. 

(q) Per Lord Lyndhurst, C, in («) 2 R. & M. 347. 

Besch V. Frolich, 1 Phillips, 172. (/) 8 Beav. 129. 
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oontinuing an injunction which had been obtained 
against one partner, acting contrary to his agreement. 
The circumstances of the case made it most inequitable 
for the partner violating his agreement, to attempt to 
do so ; but in the ordinary case of a mere executory 
agreement for a partnership, it may be doubted whe- 
ther such an injunction could be granted (u). 

The Court refuses to enforce an agreement to refer 
to arbitration. The Court will never direct by its 
decree an act over the execution of which it has no 
control. Suppose the Court were to decree that the 
defendant should name an arbitrator, how could it 
compel the execution of that decree ? or even, if an 
arbitrator were named, how could it compel that arbi- 
trator to act ? Could it compel the arbitrator to agree 
upon a price ? It is the constant doctrine of the Court 
never to interfere, where it cannot enforce the acts, 
which it is called upon to direct (v). 

In Crawshay v. Collins, an order was made by con- 
sent that all matters in difference should be referred 
to arbitration, and delay taking place, a motion was 
made that the arbitrators might proceed in their re- 
ference. Lord Eldon said, '^ in what former instance 
has it ever been contended that this Court can make 
an order on them [the arbitrators] to proceed? an 
order for arbitrators to proceed is what I never before 
heard of" (w). 

So again, if a party undertakes for the performance 
of acts which are not within his own power, a Court 

(u) See Dietrichsen o. Cabburo, the decision, Agar o. Macklew, "2 S. 
Fh. 52. & St. 415. 

(v) Sir E. Sugdcn arguendo, and (tr) 1 Sw. 40. 
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of Equity can, in general, give no relief, but will leave 
the parties to law {x). 

In Townshend v. Lawton, there was a covenant 
from a tenant for life and one of his sons, that the 
trustee to preserve contingent remainders should join 
in suffering a recovery. On a bill filed for the specific 
performance of the covenant, the trustee submitting to 
act, as the Court should direct, and the younger son 
objecting, the Court refused to order the trustee to 
join : the bill was dismissed as to him with costs (y). 
If he had been merely a trustee for the parties agree- 
ing, it would have been a matter of course to direct 
them to procure the trustee to join in the assurance. 
A party having agreed that his trustee should execute 
a lease, a bill against him to procure the trustee to 
execute the lease will lie (z). 

If the parties who contract to sell an estate repre- 
sent all the equitable interest in the estate, they can 
make a good title, although they have not the legal 
estate; because the holders of the legal estate must 
be trustees for them and are bound to convey it as 
they shall direct. They cannot enforce the contract 
without getting in the legal estate, but this is merely 
a question of conveyance. If the contract is made 
with the person having the equitable estate, the equita- 
ble estate can be bound by a decree and the legal estate 
follows. Accordingly, if a person having the equitable 
interest enters into a contract, the Court will enforce 

(x) Peart v. Bushell, 2 Sim. 38. P. C. 29. In this case an issue, ^tftui- 

(y) Costigan v. Hastier, 1 S. & turn damnificahu, was directed as to 

Lef. 160. loss to the plaintiff, from the lease 

(z) Bradshaw v. Sutton, CoUes, not having been executed sooner. 
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it (a). If a person has the whole equitable estate in him- 
self, and there is a trustee who has got the legal estate 
in him, if the question were, whether he who has got 
the equitable estate, has a good title, you would say, 
in common language, that he can make a good title ; 
because he can convey the whole beneficial interest, 
and has a power of compelling a conveyance of the 
legal estate (b). 

It is said, that where a father covenanted that his 
son, who was then under age, should convey lands 
to a purchaser, he was decreed to procure the son 
to convey on his coming of age (c) ; but this decision 
can hardly be now relied on {d). In Hall v. Hardy (e)y 
Sir Joseph Jekyll, M. R., said, "there had been a 
hundred precedents where, if the husband for a valu- 
able consideration covenants that the wife shall join 
with him in a fine, the Court has decreed the hus- 
band to do it, for that he has undertaken it and must 
lie by it, if he does not perform it." The ground is, 
said by Mr. Cox, in his note to this case, to be, be- 
cause in all these cases it is to be presumed that the 
husband, when he covenants that his wife shall levy a 
fine has first gained her consent for that purpose. It 
it difficult to see the force of this reasoning. 

The last case in which such a decree was made 
against a husband was Morris v. Stephenson (/)• 
It was urged, that the practice of late years had not 
been in its £Ekvour, that no case was to be found from 

(a) Crop V. Norton, 2 Atk. 74. {cF) Howell t7. George, 1 Mad. 

(bS Per Sir L. Shadwell, V. C. 4 ; see Evans r. Ck)gan, 2 P. W. 

£., Forbes v. Peacock, 12 Sim. 451. 

548. (e) 3 P. W. 189. 

(c) Anon. 2 Cha. Ca. 53. (/) 7 Yes. 479. 
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1733 to 1795. Sir William Grant repeated several 
times, that the wife executed the deed of covenaiit; 
that it was stated the covenant was entered into by 
the husband with her consent, and that he did not 
allege that he was unable to procure his wife to join ; 
and the Master of the Rolls added, that if he refused 
the decree, he must go the length of saying, that 
because the husband was married, he should not be 
compelled to perform his covenant. This reasoning 
does not carry so much force as, in general, belongs 
to the judgment of that learned Judge (g). In Emery 
V. Wase (A), Lord Eldon pointed out the difficulties 
of the doctrine, and seemed unwilling to follow the 
judgment of Sir William Grant. Nevertheless he 
afterwards spoke of such cases being perhaps to be 
followed (i). 

Succeeding Judges have, however, been never asked 
to decide the question. In Milligan v. Mitchell (j)j 
Sir Thomas Plumer said, " the point that the Court 
should compel the husband to coerce the wife to join 
with him in the conveyance was abandoned : the 
counsel did not urge that that is the law now, and 
that the husband was to go to prison, if she refuses to 
concur. It is not necessary, therefore, to go into the 
class of cases upon that subject, the authority of which 
has been very much shaken by the remark of the Lord 
Chancellor (Eldon), upon the difficulty of a Court 
of Equity compelling her to consent to a fine, while 

(g) The general rule being, that 367. 
equity can only compel a party to (/) 1 J. & W. 426 ; see also 

perform acts within his own jwwer. Frederick v, Coxwell, 3 Y. & J, 

(A) 5 Ves. 305. 514. 

(i) Lines 17. Jackson, 16 Ves. 
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the Court of Common Pleas always examines her to 
ascertain whether she acts freely ; and if they find her 
under constraint, still her consent must be taken, or 
the husband will be punished/' 

It is now decided, that the Court has no jurisdiction 
to make a peremptory order, that a married woman 
should execute a conveyance pursuant to a decree, 
and acknowledge it before a Master or Commissioner, 
in the form prescribed by the Fines and Recoveries 
Act (A). 

The Court will not enforce the performance of an 
agreement, when, from its very terms, the interposition 
of the Court cannot effect the object which is sought 
to be gained ; therefore, the Court will not execute an 
agreement for a partnership when the parties might 
dissolve it immediately afterwards, which is the case 
in all contracts of partnership for an indefinite 
period {I). 

So a bill for specific performance of an agreement 
for a lease determinable upon notice was dismissed, 
upon the plaintiff, after answer, giving notice to the 
defendant pursuant to the terms of the agreement (m). 
This doctrine is very old. In Praxis Cancellaria, it is 
stated, that where a bill was exhibited in this Court, to 
compel the lord of a manor to grant a license to let a 
customary estate for years, according to the custom 



(k) Jordan v, Jones, 2 Phillips, W. 104 ; Hamilton v. Grant, 3 

170. Dow, 33. Sup. pp. 165-6. 

(0 Hercy v. Birch, 9 Ves. 557 ; (m) Western r. Perrin, 3 V. & 

Crawshay v. Ck)llin8, 15 Ves. 215; B. 197; Hill v. Barclay, 18 Ves. 

Featherstonhaugh v. Fenwick, 17 63. 
Ves. 298; Collins v. Flummer, 1 P. 
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of the manor, and the defendant averring, in his 
answer, that the plaintiff had forfeited his copyhold 
estate, the Court, thereupon, would not compel the 
defendant to grant a license, until it did appear 
whether the plaintiff had committed a forfeiture of his 
estate or not (n). 

If during the existence of a lease such a breach of 
covenant is committed by a tenant, as that a Court of 
Equity would not have interfered to prevent the land- 
lord from taking advantage of the forfeiture of the 
lease had he known of the breach and proceeded to 
determine the lease, he ought not to be placed in a 
worse situation after the expiration of the term, than 
he would have been in had he known of the breach 
and avaUed himself of it, before the term expired. 
In Thompson v. Guyon {o\ a motion for an injunc- 
tion against a landlord to recover possession of land 
held over by the tenant after the termination of a 
lease, the covenants of which had been broken, and 
there being a power of re-entry in their breach, and 
there being also an agreement for a lease for fourteen 
years to commence at the termination of the first 
lease was refused. 

But if the breaches of covenant do not give a power 
of re-entry to the landlord, they are no answer to a 
bill for specific performance. Acts or omissions con- 
stituting only breaches of covenant which would not 
have entitled the lessor to enter and avoid the lease, 
as in Hill -v. Barclay, are not reasons for refusing the 

(n) P. 529. (<?) 5 Sim. 72. 
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specific performance of an agreement to grant the 
lease (p). 

Thus an agreement by a lessee to assign the lease, 
assignment being expressly forbid by the agreement for 
a lease under which he held, was decided to be no bar 
to a bill for specific performance of the first agreement 
against the landlord. Lord Alvanley said, ^^ An 
agreement to assign would not be a forfeiture of the 
lease if granted. If he had actually let a person live 
in the house, contrary to his covenant, that would be 
a forfeiture" (q). 

If a party files a bill for specific performance of an 
agreement to purchase, and himself insists that the 
vendors cannot make a good title, if he does not choose 
to take the title which they can give, he can have no 
decree (r). 

If in consequence of events that have happened, 
full effect cannot be given to an agreement, it will 
not be enforced. Each party must be placed by the 
decree in the position which they would have taken, 
had the agreement been originally carried out. If a 
tenant for life and remainderman agree to divide the 
estate, and the tenant for life remains in possession, 
the agreement will not be enforced, although entered 
into with a view of obtaining an advance of money (s). 

Lord Hardwicke, in Harvey v. Ashley says, " if 
either of the parties fail in performance of the agree- 



(d) Per Sir J. Wigram, V. C, 59. 

Walker v. Jeflreys, 1 Hare, 351, (r) Nicolson ». Wordsworth, 2 

cf. ; Gourlay v. Duke of Somerset, Swan. 365. 

19Ve8. 431. («) Rhodes v. Cook, 2 Sim. Sc 

(g) Williams v, Cheney, 3 Ves. Stuart, 488. 
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ment in part, it cannot be decreed in specie, but must 
be left to an action at law" (t). 

If there has been a part performance on the one 
side, the circumstance that the agreement cannot be 
fully performed on the other is no answer to an appli- 
cation by the party who has done his part. 

In Bettesworth v. The Dean and Chapter of St. 
Paul's, an agreement had been made by the dean and 
chapter for a reversionary building lease of ninety- 
nine years ; after this, the restraining statute of Eliza- 
beth was passed, by which ecclesiastical bodies were 
restrained fi*om granting leases for a longer period 
than forty years. A bill was filed to compel the dean 
and chapter to grant a lease for forty years. It was 
contended for the defendants, that this was an entire 
covenant and could not be apportioned and the bill 
was dismissed at the Rolls, but the decree was reversed 
on appeal to the House of Lords (w). 

If the one party is in default, when he applies to 
the other to obtain a performance of the agreement, 
under altered circumstances ; and those altered cir- 
cumstances prevent the agreement being substantially 
performed, the Court will grant no relief. In the 
City of London v. Mitford (v), there had been a lease 
for forty years to the City, with a covenant for 
perpetual renewal on application a month before the 
expiration of the term, of certain lands on the banks 
of the Thames, which were, during the subsistence of 
the lease taken by act of Parliament for the approach 
to Blackfriars Bridge ; and a long time after the term 



t 



t) 3 Atk. 611. 389. 

ti) Sel. Ca. Ch. m, 3 B. P. C. (») 14 Ves. 41. 



AOREEM£NTS UNDER ALTERED CIRCUMSTANCES. 175 

had expired, the City filed a bill for a renewal. Lord 
Eldon dismissed the bill, there being a covenant on 
the part of the City that they would leave the premises 
in good repair, if they did not renew : and this part of 
the agreement being impossible of execution, Lord 
Eldon considered their claim barred by their default 
in not demanding a renewal in proper time. 

Lord Redesdale said, where the performance of the 
contract is sought by the defaulting party, he cannot 
enforce it against the person injured by his default. 
If a woman, upon her marriage, contracts for the set- 
tlement of her estate in a certain way by which the 
husband is to gain a benefit ; and he contracts to 
make a settlement, and she appears not to have the 
estate she contracted to settle ; the object of that con- 
tract being to give a larger settlement to her, that 
might be a case in which the wife should not be 
allowed to have the benefit of the husband's contract. 
He added, that should not affect the children, they 
must have the estate (t^). 

In Powell V. Pillett, where A. agreed to pay B. 
£200, within two years, on condition B. married his 
daughter and settled £600 upon her for a jointure to 
be laid out in land, and the marriage was had and 
there was issue, a daughter, but both mother and 
daughter died before the two years expired ; the Court 
held upon B.'s bill against A. for specific execution, 
that it was in B.'s power to have entitled himself to 
the £200, when he had pleased, by laying out the 
£600, which not having done, he had not entitled 

(w) Crofton v. Ormsby, 2 S. & L. 603. 
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himself to a performance in specie by the other party, 
and dismissed the biU (x). 

So, when Lord Feversham contracted to settle 
£2000 a-year upon his wife, by selling pensions and 
buying estates, and in consideration thereof, the wife's 
father agreed to settle £3000 a-year on Lord Fever- 
sham for life, and before the pensions were sold the 
lady died, without issue; on Lord Feversham's bill 
for specific performance, the Court refused relief, be- 
cause Lord Feversham had not performed the whole 
of his agreement, and the other part was now become 
impossible (y). 

This doctrine seems also to be recognised by Lord 
Hardwicke, in Perkins v. Thornton (z). There the 
wife's father contracted to pay his daughter's portion : 
the intended husband agreed to settle a jointure : the 
portion was not paid : the father died ; then the hus- 
band died; and the wife then married the plaintiff 
Perkins, who brought a bill against the heirs-at-law 
of the husband, to have the articles for the jointure 
executed, and the Court decreed it. Lord Hardwicke 
said, " the wife had entered into no covenant to pay : 
she married upon the faith and credit of the articles, 
and performed the only thing she was to perform, by 
marrying, and ought to have the provision." Thus 
seeming to rest his decision upon the fact of the wife 
having entered into no obligation. In post-nuptial 
settlements, the covenants and agreements are clearly 
dependent (a). But it may be doubted whether the 



(x) Gilb. Eq. Rep. 188. (z^ Amb. 502. 

(y) Finch, 445 ; rowell on Con- (a) Woodcock ©. Monkton, 

tracts, I. 20. Coll. 373. 
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Court has any right to interfere with a contract which 
has been, to such an extent part performed, as a mar- 
riage settlement is executed by the marriage, unless 
the language of those articles were clear and express 
that the portions were dependent on their mutual 
payment. 

In the case of children, the rule is clearly in favour 
of their taking the interests secured to them, under 
a marriage settlement, notwithstanding any failure 
in performance of one of the contracting parties. 
Lord Hardwicke, in addition to the observations we 
have just quoted, in Perkins v. Thornton (a) said, 
" This Court has executed articles, in favour of children, 
against the father and his representatives, though he 
had not received the whole fortune of his wife. It is 
no reason that, because they have lost the benefit, 
they might have had by their father's receiving the 
portion, that they should be deprived of the other." 

There is a difference between agreements on mar- 
riage being carried into execution and other agree- 
ments; for all agreements besides are considered as 
entire ; and if either of the parties fail in performance 
of the agreement in part, it cannot be decreed in 
specie, but must be left to an action at law : in mar- 
riage agreements it is otherwise; for though either 
the relations of the husband or wife should fail in the 
performance of their part, yet the children may compel 
a performance. If the mother's father, for instance, 
hath agreed to give a portion, and the husband's 
father hath agreed to make a settlement ; though the 
mother's father do not give the portion, yet the 

(a) Amb. 502. 

N 
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children may compel a settlement, for non-perform- 
ance on one part shall be no impedhnent to the 
children's receiving the full benefit of the settlement ; 
so, if there be a failure on the part of the father's 
relations, it is the same; all the Court could do in 
that case would be to lay hold on such estate as he 
should claim towards making good his proportion of 
the settlement: for the children, considered as pur- 
chasers, are entitled to all the benefit of the uses 
under the settlement, notwithstanding there has been 
a failure on one side {b). 

The language of Lord Cottenham, in Lloyd »• 
Lloyd, confirms this view: he says, "It was hardly 
attempted to be disputed (and all the authorities in 
effect prove) that, with respect to marriage contracts, 
there can be no resistance on the part of one, because 
another contracting party has failed to perform his 
part of the agreement ; and the obvious reason is, that 
the parties to the contract are not the only persons 
having an interest in the subject, but the contract is 
made by them on behalf of the issue of the marriage. 
Although, therefore, in the case of an ordinary con- 
tract, a party who has not performed his part may 
not be entitled to claim the benefit of it against the 
other party : it is different in marriage articles, where 
the two contracting parties reciprocally enter into 
contracts, both of which are made for the benefit of a 
third party. Unquestionably, however, even in the 
case of a marriage settlement, the covenants may be so 
framed as to be mutually dependent; and if it be 

(b) Per Lord Hardwicke, Hanrej v. Ashley, 3 Atk. 607, see p. 6n. 
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dear, on the face of the settlement, that such was the 
intention, that intention must prevail" (c). 

In Clough V. Clough, both the husband and wife's 
estate being agreed to be settled so as to raise 
£12,000 for the younger children, and the wife's 
estate being withdrawn, Lord Alvanley, M. R,, 
would not allow more than £6,000 to be raised out 
of the husband's estate, which had passed to his 
eldest son. He said, the eldest son was as much a 
purchaser under the articles, and just as much an 
object as the others, and that he ought to be as 
much an object of the care of the Court : that the 
articles directed the £12,000 in the event of there being 
no issue male, to be raised in moieties out of each 
estate: and that the meaning of the articles was, if 
the estates were ever divided, as they would be in 
that given case, one estate should bear one moiety of 
the charge, and the other should bear the other 
moiety (d). 

ie) 2 M. & C. 20; S. C. 8 Sim. 7. (d) 5 Vet. 715. 
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CHAPTER IX. 

The Contract miLst he one proper to he executed. 

In order to give an agreement an obligatory force, 
and fit it to produce an action in a Court of Justice, 
the subject of it ought to be such a thing as men 
have a lawful right and power of stipulating about at 
their pleasure. It follows that an engagement to do a 
thing, in itself unlawful, must be void ; for it would 
be absurd that an obligation which derives its sanction 
from the law, should put men under a necessity of 
doing something which the law prohibits. No Court 
would enforce an agreement by which, if carried into 
execution, the parties would be compelled, under the 
powers of a Court of Justice, to do that which, in 
the view of justice, is criminal (a). 

Of course equity must follow the law upon questions 
of legality or illegality ; and it will not enforce a con- 
tract which, on such grounds, are void at law (i). 

It will, therefore, be foreign to the purpose of this 
Treatise to detail the various kinds of contracts which 
Courts of law and equity deem illegal. I may content 
myself with stating the general principles in this 
respect common to both jurisdictions. 

(a) Per Lord Eldon, in Wood r. (ft) Woodward v. Miller, 2 CoU. 

Griffiths, 1 Sw. 43 ; see p. 55. 283. 
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Writers on this subject generally divide unlawful 
contracts into those that are to do something that is 
nudum in se^ or malum prohibitum ; but the distinc* 
tion is of no importance in the law of England as to 
executory contracts, for any contract to do a thing 
forbidden by statute is as completely void to all 
intents and purposes as if it were a thing forbidden by 
what are called the laws of nature ; and it is not even 
necessary that the statute should do more than inflict 
a penalty upon the transaction. 

This is clearly laid down by Lord Cottenham in 
Ewing V. Osbaldiston (c). The bill was for an account 
of the profits of unlicensed dramatic representations. 
His Lordship observed, ^^ It was said that the act does 
not in terms prohibit such representations, but only 
imposes a penalty. The Chief Justice of the Common 
Pleas in De Begnis v. Armistead {d) has answered 
this argument, founding his opinion upon the high 
authority of C. J. Holt, in Bartlett v. Vinor {e\ and 
of Lord EUenborough in Langton v. Hughes (/). In 
Bartlett v. Vinor, Lord Holt says, * Every contract 
made for or about any matter or thing which is prohi- 
bited and made unlawful by any statute is a void 
contract, though the statute itself does not mention 
that it shall be so, but only inflicts a penalty on the 
offender, because a penalty implies a prohibition, 
though there are no prohibitory words in the statute.' 
In Langton v. Hughes, Lord EUenborough says, 
*What is done in contravention of the provisions of 



\ 



c) 2 M. & C. 81. {e) See Garth. 252. 

d) 10 Bing. 107. (/) See 1 M. & S. 596. 
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an act of Parliament, cannot be made the subject- 
matter of an action. In Gallin vl Saborie {g) it was 
held, that no action could be maintained upon a con- 
tract to dance at a theatre not duly licensed. In De 
Begnis v. Annistead, it was decided, that an action 
could not be maintained upon a bill, the consideration 
for which was the balance of an account between the 
plaintiff and the defendant, who had joined in repre- 
senting operas at an unlicensed theatre, several cases 
have been decided upon the same principle relating to 
transactions in illegal insurances, as Mitchell v. Cotch- 
boume (A). In Knowles v. Haughton (t), a bill seek- 
ing to establish a partnership in underwriting, contrary 
to the statute, was dismissed. Upon the same prin- 
ciple, in Thompson v. Thompson (y). Sir W. Grant 
dismissed a bill upon a contract for the sale of the 
covenant of an East India ship, saying, ^ you cannot 
stir a step but through the illegal agreement, and it is 
impossible for the Court to enforce it.' Again, in 
Chitty V. Browne (A), a bill by a banker for an 
account of certain other trading speculations carried 
in for him in the name of the defendant, was dismissed, 
bankers being, by an Irish statute, prohibited from 
engaging in any such business. * • It is, therefore, 
impossible that the plaintiff can be entitled to any 
decree which shall be founded upon or growing out of 
this contract" (Z). 

{g) 5 T. R. 242. seats in Parliament, killing game, 

(A) 2 H. Bl. 379. &c. Bir«h v. Blagrave, Amb. 264; 

(t) 11 Ves. 168. Cecil v. Butcher, 2 J. & W. 565 ; 

( i") 7 Ves. 470. Brackenbury r. Brackenbury, 2 J. 

(X) 1 Ball. & B. 360. & W. 391 ; Groves ». Groves, 8 Y. 

(l) See some discussion as to the & J. 169. 
giving colourable qualifications for 
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The Court has always most scrupulously refused its 
assistance where the case made by the plaintiff is 
founded upon agreements either against law or policy, 
or contrary to that good faith which is expected to be 
preserved in the different relations of life. The Court 
will never give its sanction to such agreements by 
allowing them to appear on the record as the founda- 
tion of its decree (m). 

Wherever the consideration, which is the ground of 
the promise, or the promise, which is the consequence 
or effect of the consideration, is unlawful, the whole 
contract is void. 

All contracts that are entered into with a view to 
evade the law are vicious ; thus a wager with a person 
having interest to procure an office that the person 
desiring the office should not get it, being a mere 
colour to disguise the purchasing the office is void at 
common law (n). 

All contracts that have a fraudulent object in view, 
are, upon the same grounds void both at law and in 
equity; thus contracts whose object is to impose on 
third parties are void. Therefore a bill in equity for 
an allowance for attendance at auctions to enhance 
the price of goods will be dismissed with costs (o). 

A contract is unlawful, if the object of it be, to 
induce the omission of something, the doing of which 
is a duty in the person with whom it is made. 

A contract or agreement is unlawful, if it be to 
encourage unlawfiil acts or omissions ; an agreement 

(m) Woodhouse v. Meredith, 1 per, 39. 
J.&W. 215. (o) Walker ©.Nightingale, 4 

(jt) Per Lord Mansfield, Cow- Bro. P. C. 193. 
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between two parties that a third person shall do an 
unlawful act, or shall omit doing his duty, is void. It 
is a fundamental maxim of law, that you shall not 
stipulate for iniquity (p). 

If the subject of a contract or an agreement be one 
prohibited from being an object of contract by statute, 
the contract or agreement is, as we have seen, void 
at law. 

There are numerous cases in which these rules 
are varied and extended by Courts of Equity. Con- 
siderations upon which actions may be maintained at 
common law, will yet obtain no countenance in equity, 
and are no ground for a decree for specific perform- 
ance of contracts founded upon them. 

Lord Bacon's 15th Order directs, " that all suits 
grounded upon long leases that tend to the defacing 
of the king's tenures, for the establishing of perpe- 
tuities, or grounded upon remainders put into the 
Crown, to defeat purchasers ; or for brokage or reward 
to make marriage ; or for bargains at play and wagers ; 
or for bargains for office contrary to the statute of 
2 Edw. 6 ; or for contracts upon usury or simony are 
regularly to be dismissed upon motion, if they be the 
sole efiect of the bill." 

Undoubtedly at first, when the distinction between 
Courts of law and equity was less marked than it is 
now, the Courts of law took those enlarged views upon 
this subject, which have since been more peculiarly the 



(d) Fletcher v Sondes, 1 Bligh, v. Bishop of Chester, 3 Bligh, N. 

N. K. 183 ; per Ilullock, B., Col- li., 123, quoting Barrett o. Glubb, 

Hns V. Blanteni, 2 Wils. 348. See 2 Black. 1052. 
observations of Lord Kklon in Fox 
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honour of Courts of equity. " Equitie," said Lord 
Coke, who quotes Bracton, " is a construction made 
by the Judges, that cases out of the letter of a statute, 
yet being within the mischiefe or cause of making of 
the same shall be within the same remedie that the 
statute provideth ; and the reason hereof is, for that 
the law makers could not possibly set downe all cases 
in expresse terms" (q). 

And so the Courts of Equity, taking their general 
rules of illegality from the common law have so ex- 
tended the application of them, whether arising from 
the fundamental maxims of the law or particular 
statutes, that contracts which are valid at law are yet 
invalid in equity. Thus a marriage brokage bond 
may be made the subject of an action at law, although 
it will be decreed to be delivered up in equity. 

Equity looks at the object of the rule of law and 
excludes every contract which tends to an object of a 
similar nature to that prohibited by the rule of law. 

I shall mention some cases where the Court has 
refused to enforce contracts which are vdthin the mis- 
chief of particular statutes. 

The statute 5 & 6 Edw. 6, declaring all bargains 
for the sale of any public office void, has been ex- 
tended by Courts of Equity, to making illegal agree- 
ments for the buying a recommendation to such 
offices ; and upon the ground that the party who thus 
pays for his office, does not, in fact, get the emolu- 
ment attached to it, and that merit, industry, and 
fidelity, which ought to recommend persons, are thus 
disregarded (r). 

(q) Co. Litt. 24, 6. 1 B. C. C. 134, and 2 Sw. 159; 

(r) Harrington r. Du Chatel, Morris ©. McCuUoch, Amb. 432. 
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Ad assignment of an office is bad, because either 
the duties are performed or the emoluments received 
by other than the person appointed. If an office is 
not assignable at law, an assignment of the profits of 
that office being very little different cannot be sup- 
ported (5). 

In Grenfell v. The Dean and Canons of Windsor (0, 
Lord Langdale, M. R., said, ^^ there are various cases 
in which public duties are concerned, in which it may 
be against public policy that the income arising for 
the performance of those duties should be assigned; 
and for this simple reason, because the public is in- 
terested, not only in performance from time to time of 
the duties, but also in the fit state of preparation of 
the party having to perform them. Such is the reason 
in the cases of half-pay, where there is a sort of retainer, 
and where the payments which are made to officers 
from time to time, are the means by which, they, 
being liable to be called into public service, are enabled 
to keep themselves in a state of preparation for per- 
forming their duties. If, therefore, they were per- 
mitted to deprive themselves of their half-pay, unable 
promptly to enter upon their duties when called upon, 
the public service would be thereby greatly injured. 
So also, where a pension or remuneration is given for 
a purpose which tends less directly to the public 
benefit, as for instance was the case in Davis v. The 
Duke of Marlborough : there the pension was given to 



(«) Bellamy v. Burrov, Rep. borough, 1 Sw. 74 ; see also Meth- 

temp. Talbot, 97 ; Ilartwell O.Hart- wold v. Walbank, 2 Ves. 238; 

well, 4 Ves. 813. Arbuthnot v. Norton, 10 Jur. 145; 

(t) 2 Beav. 544. The cases are and King^s College v. Feistel, 16 

collected in Friddy r. Rose, 3 Mer L. J. Rep., N. 8., Ch. 339 ; Palmer 

90, and Davis v. Dake of Marl- p. Vaughan, 3 Sw. 173. 
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the Dake of Marlborough, as a memento of the grati- 
tude of the nation, and as a reward for his distin- 
guished public services : and it was there the intention 
of the Legislature that it should be kept in mind that 
it was for those great services it was given . In that 
case the pension was held inalienable, because it was 
considered that one of the objects of giving the 
pension, namely, for having a perpetual memorial 
of national gratitude for public services would be 
entirely lost, and so in the course of that case Lord 
Eldon said, in the way of illustration, and in allusion 
to the pulsion of a great public officer, that it could 
not be aliened, because that public officer must not be 
allowed to fall into such a situation as to make it 
difficult for him, in consequence of any pecuniary em- 
barrassment, to maintain the dignity of his office'' (u). 
In the case of Cooper v. Reilly (v), both the Vice 
Chancellor and the Lord Chancellor, on appeal, re- 
fdsed to appoint a receiver of the salary of an assistant 
Parliamentary Counsel to the Treasury. The Vice 
Chancellor holding it to be within the doctrine of 
Davis V. Duke of Marlborough ; the Lord Chancellor 
rather deciding the point upon the ground that no 
action could be maintained for the recovery of the 
allowances, and that no legal proceeding could be en- 
forced against the Lords of the Treasury to compel 
them to pay it. The Lord Chancellor's doctrine coin- 
cides with the view taken of the matter by Lord 
Kenyon, who said, •* Emoluments of this sort are 
granted for the dignity of the State and the support 

(u) P. 549. (e) 2 Sim. 560, I R. & M. 560. 
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of those who are engaged in the service of it, and 
it would be therefore impolitic to permit it to be 
assigned; besides, an of&cer has no certain interest 
in his half-pay; for the King may, at any time, 
strike him off the list" (w). But it may be sub- 
mitted, whether the uncertainty of the duration of 
the annuity can be any ground for not compelling 
its assignment, or of holding the assignor a trustee of 
so much of the annuity as he should receive for the 
assignee. It might indeed be a question, if a party 
could be compelled to pay for the purchase of such 
an uncertainty, and it would be necessary in such a 
case to shew that the party knew exactly the nature 
of what he was buying : if he did, we have seen that 
the Court could even compel him to purchase an allot- 
ment not yet made, or which, being made, might be 
varied by the award (a:). The decision in Cooper v. 
Reilly only proves that the Court, which would hardly 
exert its jurisdiction in vain, will not appoint a receiver, 
when the thing to be received is doubtful. However, 
upon the cause coming to a hearing, the Master of the 
Rolls directed a case to be stated for the opinion of 
the Court of Common Pleas, as to whether the salary 
was or was not an interest capable of being legally 
assigned, and Lord Langdale said, the question in the 
cause is, whether the salary was assignable on grounds 
of public policy (y). And we afterwards find in the 
case of Tunstall v, Boothby {z)^ where it was argued 



(w) Lidderdaleo. DukeofMon- Ves. 468. 
trose, 4 T. R. 248. (v) Grenfell o. Dean and Canons 

(ar) Mortimer r. Capper, 1 Bro. of Windsor, ubi sup, 
C. C. 156 ; Kingsley v. Young, 17 («) 10 Sim. 540, 



PRIZB MONET. 189 

that the allowance was payable only during pleasure, 
and was, therefore, not assignable, being an expectancy, 
the Vice Chancellor, Sir L. Shadwell, said, " Expec- 
tancies are assignable in equity" (a). 

It follows firom the doctrine that military pay is not 
assignable, that an officer can neither pledge nor mort- 
gage his commission. That commission is the mere 
personal authority for the officer named in it to act; 
in the hands of a stranger it is mere waste paper, con- 
ferring neither authorities nor rights ; and the Master 
of the RoUs, in CoUyer v. Fallon, said, " It is of import- 
ance that it should be generally understood, that this 
Court will not entertain the doctrine that an officer, 
while he remains in the service, can lawfully part with 
his commission, by way of pledge or mortgage, or that 
he can, by so doing, give the depositary any rights 
with respect to it" (b). 

It has been decided that prize money is not in the 
nature of military pay, and is assignable in equity, 
and that too before any interest has been vested in 
the captor by a grant from the Crown (c). 

In the case of Ellis t/. Earl Grey, the compensation 
awarded under an act of Parliament for the office of 
side clerk of the Exchequer, which was abolished by 
the act, having been assigned, the Vice Chancellor 
overruled a demurrer by the Lords of the Treasury 
to a bill filed to restrain the Lords of the Treasury 
from paying it to other persons than the plaintiff, 
sajdng, that there was no proof or allegation that the 

(a) See Douglas v. Russell, 4 Buss. 468. 
Sim. 524. (c) Alexander v. the Duke of 

(&) Colljer o. Fallon, Turn. & Wellington, 2 Buss. & M. 35. 
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office was not assignable, and that the Lords of the 
Treasury were mere stakeholders (d). In Tunstall v. 
Boothby, the Vice Chancellor granted an injunction 
to restrain the Receiver General of the Customs from 
paying monies in his hands on account of a compensa- 
tion allowance to a retired officer of the customs which 
had been assigned. He said, " This Court had given 
effect to an assignment of even miUtary fuU pay, 
with respect to money which was actually in the hands 
of the agent for the party who had made the assign- 
ment; for in Spencer v. Cox and Drummond {e\ an 
officer in the army had assigned his pay to the plaintiff 
to secure an annuity, and had given notice to the 
defendants, the agents of his regiment, to pay it over 
to the plaintiff. The officer being abroad on service, 
the plaintiff demanded payment of the arrears of the 
annuity from the defendants ; and on their refusing he 
filed his bill. The defendants proved that officers in 
the army were at liberty to take up their pay from the 
regimental pajrmaster, and that the agent was answer- 
able over to him. The Master of the Rolls, however, 
decided that the defendants should pay the money in 
their hands, in discharge of the arrears of the annuity, 
and should discharge the growing payments of it, out 
of such monies as they should receive on account of 
the assignor. But the Lord Chancellor varied the 
decree, by ordering the defendants to discharge the 
annuity out of what should remain in their hands 
after satisfying the demands of the paymaster ; so that 
the Court gave the assignee the benefit of his lien with 

(d) 6 Sim. 219. (e) 2 Anstruther, 585, note. 
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pespect to the balance." The Lord Chancellor affirmed 
the Vice Chancellor's order on appeal, observing, that 
it applied only to monies in the Receiver General's 
hands, and that it did not amount to any declaration 
of right as to future payments, payable to the assignor 
or to some person under him (/). 

Under the Insolvent Debtors' Acts there are powers 
given to the commissioners, with the assent of the 
authorities of the respective government offices to 
which the insolvent belongs, to apply a certain portion 
of half or whole pay, pensions or allowances to the 
discharge of his debts (g). 

In the East India Company v. Neave (A), the Lord 
Chancellor said, '' the command of an East India ship 
was a public trust; being the command of a ship of 
the company, who alone have a right to trade to India, 
and the selling that contrary to a public regulation of 
the company is a public act, and a breach of a public 
duty, an attempt to enforce such an agreement will be 
dismissed with costs" (i). In Money v. Macleod (j) 
the Vice Chancellor directed an issue as to whether an 
agreement to share the profits of the command of an 
East India ship was entered into, either wholly or 
partly, in consideration of assistance rendered or sup- 
posed to be rendered in procuring the command of 
the ship, implying, as otherwise the issue would be 
useless, that the Court would not direct an account, on 
the footing of an agreement for such a consideration. 



(/) 9 L. J. Reports, N. S. Ch. Vict, c 110, 8. 66. 
.J4, before the Vice Chancellor; (h) 6 Ves. 173. 

also 10 Sim. 542. (0 7 Ves. 470. 



(g) Ex parte Battine, 4 B. & Ad. ( J) 2 Sim. & Stu. 301 . 
690 ; 7 Geo. 4, c. 57, 8. 29 ; 1 & 2 
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So agreements for the sale of ships, or for a share of 
the profits of the conimand against the policy of the 
ship register acts cannot be supported {k). There can 
be no such thing as an equitable title to a ship ; if the 
ship is at sea, and all the requisites of the registry acts 
have been complied with, which are capable of being 
performed in the absence of the ship, the title passes 
at law, subject to be divested, if the additional requi- 
sites in the return of the ship are not complied mth (/). 

It may be considered as clear that equity would not 
enforce an agreement for the transfer of an office of pri- 
vate trust, or for giving a share of the profits because 
this amounts to a fraud upon the person making the 
appointment; equity will not sanction the assignment 
of the guardianship of an infant (m). In those cases 
where the office is a public one. Lord Alvanley inti- 
mated a doubt whether the privity of the person at the 
head of the department to which the officer belonged, 
could sanction the agreement to pay a sum of money 
out of the profits of the office for a money considera- 
tion (w). 

The Court will not perform agreements founded on 
maintenance, the maintaining or assisting a party to a 
suit, with money or otherwise, especially that species 
of maintenance which is called champerty, " the un- 
lawful maintenance of a suit in consideration of a 
bargain for part of the thing, or some profit out of it ;'^ 
as it is defined by Sir Wm. Grant {o) from Hawkins' 

(A) Osborne v. Williams, 1 8 Ves. 533. 

379 ; Brewster v. Clarke, 2 Mer. 75. (n) Hartwell v. Hartwell, 4 Ves. 

(/) Dixon o. Ewart, 3 Mer. 322. 811. 

See 7 & 8 Vict. c. 88, sec. 34. (o) Stevens v. Bagwell, 15 Ves. 

(m) Villarealv.Mellish,2 Swanst. 156 ; Hawkins, F. C. I. 537. 
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book, or, as Lord Cottenham defined it, " an agree- 
ment to divide property in litigation" (/>). Main- 
tenance is punishable by an action at common law; 
there are statutes prohibiting particular species of 
maintenance, which add penalties, (such as the Bill 
of Bracery and Buying of Titles, 32 Hen. 8, c. 9), but 
it is laid down as a fundamental authority, that main- 
tenance is not malum prohibitum^ but malum in se; 
that parties shall not by their countenance aid the 
prosecution of suits of any kind which every person 
must bring upon his own bottom, and at his own 
expense. Therefore Lord Loughborough allowed a 
demurrer to a bill stating an agreement by the Duke 
of Bolton to pay the expense of Mr. Tiemey's prose- 
cuting a petition against the return of a member of 
Parliament, by whom he had been defeated; his 
Lordship said, that if the discovery was made it would 
be malum in se ; and that he was of opinion it was 
not fit for a Court of Equity to permit the suit to 
proceed any further {q). 

A plea of the statute, 32 Hen. 8, against contracting 
for pretended or controverted rights was held good by 
Lord Talbot and also by Lord Eldon (r). 



ip) Persse v, Fersse, 7 CI. & 
Pin. 316. 

(q) Wallis ©. Duke of Portland, 
3 Ves. 494 ; not law, per Rolfe, B. 
in Findon o. Parker, 12 L. J. Rep., 
N. S. Exch. 446/ " 

(r) Sharp v. Carter, 8 P. W. 
375 ; Hitcnins v. Lander, Coop. 
S4 ; Wall v. Stubbs, 1 Madd. 80 ; 
on another point, 2 V. & B. 357. 
In Doe d. Williams r. Evans, 1 
C.B. 717, an objection, founded on 



the statute 32 Hen. 8, was held 
fatal. Tindal, C. J., said, '' It ap- 
pears to me that this is a case 
within the statute 32 Hen. 8, and 
one which it was the object of 
that statute to prevent. It is the 
case where one person is in posses- 
sion, and a third person purchases 
of another a right of entry, and 
thereupon brings an action of eject- 
ment affainst the person so in pos- 
session. In Underwood v. Cour- 



O 



194 AGREEMENTS TO ADVANCE 

Whether an agreement actually amounts to the offence 
of champerty is a question of law, but Lord Northing- 
ton refused to allow a transaction on the ground of its 
savouring of champerty, and Lord Eldon approved of 
the decision, which is thus stated by Lord Eldon : — 
" In a case in 1767, not in print, Strahan v. Brandon, 
the plaintiff, by descent a Swede, but bom in England, 
claimed, as heir of a Swede, a large estate ; being in 
indigent circumstances he applied to Willis, an at- 
torney, who agreed to undertake his cause, if a record 
could be procured. A subscription was proposed, and 
Willis became one of the subscribers upon these terms, 
that the plaintiff, if he succeeded, should pay the sub- 
scribers, and among them Willis double the sums 
advanced; and if he failed, the subscribers were to 
lose their money, a bond was given with a penalty of 
£4000, and £1000 was advanced. That case was 
before Lord Northington, who decreed that the bond 
could not be permitted to stand as a security for more 
than the £1000 actually advanced, stating, in his 
decree, that this transaction, though not strictly cham- 
perty, was so near it, that it could not be permitted to 
prevail, declaring, that it savours of champerty, and is 
therefore, dangerous to public justice." " That," adds 
Lord Eldon, "has been once followed," and he directed 
an agreement, which he said savoured of champerty, to 
be cancelled, though this was bad on other grounds («). 

towDf 2 Sch. & Lef. 65, Lord ing choses in action. Co. Litt 

Redesdale sajs, ** a person out of 214, a. ; see Spragg o. Binkes, 5 

possession cannot, in law, convey Ves. 583. 

anything to a stranger, he can only («) Wood v, Downes, 18 Ves. 

give a ralease to one in possession. 120; see Powdl v. Knowler, 2 Atk. 

The statute but affirms the doc- 224. 

trine of the Common Law respect- 
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But the application of these doctrines has been a 
good deal narrowed in practice, especially in recent 
decisions. A party interested in the subject-matter 
of the suit may, although not a party to the suit, 
advance money to support the title (t). In particular, 
the Courts have not been willing to extend the opera- 
tion of the statute against buying pretended or con- 
troverted titles (w). In Harrington v. Long, Sir John 
Leach, M. R., says, "There is no principle which 
prevents a person from assigning his interest in a 
debt after the institution of a suit for its recovery. 
Maintenance is where there is an agreement, by which 
one party gives to a stranger the benefit of a suit, 
upon condition that he prosecutes it. In Wood v. 
Downes, Lord Eldon thought this was done indirectly ; 
in Hartley v. Russell (t?), it appeared to me that it 
was not done. Maintenance is properly discouraged, 
because it promotes litigation and tends to oppression. 
But the mere assignment of the subject of a suit can- 
not be considered as maintenance. Such an assign- 
ment gives the person to whom it is made a right to 
institute a new proceeding, in order to obtain the 
benefit of the assignment" (w). So, by the strict rules 
of the Common Law, a chose in action could not be 
assigned, because it would be an encouragement to 
litigiousness, but this was early disregarded in equity. 
In Wood V. GriflSth similar language is used by Lord 
Eldon : " If Griffith and Wood, during the pendency 
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Sharp V. Carter, ubi mp, cannot conyey." See Frosser v. 

«) See Anaon v. Lee, 4 Sim. Edmonds, 1 X. &C. 481. 

364, where the Vice Chancellor (v) 2 Sim. & Stuart, 244. 

said, ** There are many things (w) Harrington o. Long, 2 M. & 

which a man maj release which he K. 590. 
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of the suit in the Exchequer, sold the estate to A. B-, 
he would have a right in a Court of Equity, to insist, 
as purchaser of the estate, that they should convey to 
him the fee simple or such estate as they had: so 
insisting, he claims no more than they would be en- 
titled to claim, if they had not sold their equitable 
interests; having sold, they become trustees of that 
equitable interest; their vendee acquires the same 
right which they had, that is, a right to call on the 
original vendors, indemnifying them against all costs 
and charges, for the use of their names to enable them 
to execute the sub-contract, by which they have un- 
dertaken to transfer their benefits under the primary 
contract. If I were to suffer this doctrine to be 
shaken by any reference to the law of champerty or 
maintenance, I should violate the established habits 
of this Court, which has always given to parties, 
entering into a sub-contract, the benefit which the 
vendors derived from the primary contract" (x). If 
the consideration for a conveyance is money, already 
advanced and to be advanced, for the purpose of sup- 
porting and carrying on suits for the recovery of the 
property conveyed, it is a case of clear and distinct 
maintenance, and a bill to enforce a title, founded on 
such a conveyance, was dismissed with costs by Lord 
Manners (y). In the case of Hunter v. Daniel, the 
point was raised. Sir James Wigram, V. C, said, 
*' The first ground of demurrer is, that the agreement 



(x) Wood o. Griffith, 1 Swan. 43. 2 Jac. & Walk. pp. 26 and 56 ; and 

(y) Burke v. Greene, 2 B. & B. see Lord Eldon*8 remarks on the 

521. See cases collected in Mar- subject, 4 Bligh, 45. 

quis ChoUnondelj v. Lord Clinton, 



HAVING INTEREST IN SUBJECT OF SUIT. 197 

amounts to champerty, or that it savours of cham- 
perty. The question is not, whether the agreement 
fidls within some of the old definitions of champerty, 
but whether it amounts to champerty in the sense in 
which, at this day, champerty is forbidden by law. 
The plaintiff, the second mortgagee, has bought in the 
second mortgage pending the suit, and now openly 
institutes the suit, to have the benefit of the executing 
suit and of the proceedings therein, independently of 
those in whose place he stands. The question is, 
whether that is lawful or not. On referring to Haw- 
kins' Pleas of the Crown (z), I find he has a section 
on acts of champerty, which he thus heads: ^How 
fer they are justifiable in respect of an interest in the 
thing in variance.' Under this head, although an 
act of champerty, he says, it is not objectionable 
wherever there is an equitable interest in the title in 
dispute. He puts the case of an equitable interest in 
a dispute as to choaes in action and of cestui que trusts ; 
and he gives numerous instances of parties having a 
direct interest similar to that of the parties in this 
suit, and being yet allowed to maintain and defend 
the suit. The case of Findon v. Parker (a) appears 
to me to bring down to the present time the principle 
laid down by Hawkins, that a person having, or be- 
lieving that he has, an interest in the subject in 
dispute, and bond fide acting in the suit — for it goes 
as far as this — ^may lawfully assist in the defence of 
that suit; I think, therefore, the case before me is 
not open to demurrer on the ground of champerty" (6\ 

(r^ Vol. 1, p. 456, 8th ed. (6) 4 Hare, 431. See a discus- 

(a) 11 M. & W. 675. sion as to the validity of covenants 
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Agreements for contribution to the expense of suits, 
by parties not having an interest in them, would seem 
to fall within the mischief of maintenance, but they 
must not be treated too harshly ; as Lord Eldon says, 
^^ If this is not permitted in many cases, the poor man 
will not get that to which he is entitled, and the rich 
man will withhold what he ought to have given up ; 
and there may be such a combination, if the parties 
have a common interest in the subject" (c). But the 
Court will take care not to encourage such combina- 
tions to go too far. It might operate materially to 
impede the course of justice, if persons uniting in this 
manner against an individual could carry it beyond 
the immediate purpose, in which they are jointly 
interested (d). 

Sir Thomas Plumer thought that an agreement for 
paying money, to prevent an opposition to a bill in 
Parliament, was a fraud upon the Legislature, and 
contrary to principles of public policy (e). Lord 
Eldon thought it was going a great way to say so (/), 
and Lord Cottenham held that an agreement with the 
projectors of a company, founded on a withdrawal of 
opposition to their bill, was good, and the Court 
would specifically enforce such an agreement against 
the incorporated company, they being affected by 
the equities affecting those to whose position they 
succeed (^). 

entered into on a conveyance of Moore v. Usher, 7 Sim. 389. 
lands, of which the grantor was Ce) Vaozhall Brid^i^ Company 

not in possession. Martyn o. Mc- o. Spencer, 2 Madd. 856. 
Kamara, 4 Dr. & W. 411. (/) Vanzhall Bridge Company 

(c) Wild 0. Hobson, 2 V. & B. v. Spencer, Jac. 64. 

112. (g) Edwards v, the Grand Jiinc- 

(d) Stone v. Yea, Jacob. 426 ; tion Railway Company, 1 M. & C. 
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Lord Tenterden thought that bargaining about an 
act of Parliament, to be obtained in future, was ille- 
gal (A), as void by the Common Law. In Jackson t;. 
CJocker (i), which was a bill by a vendor of certain 
scrip certificates in a raUway company, sold before 
the act for its incorporation had passed against the 
purchaser, to compel hitn to take a transfer of the 
shares corresponding to the scrip certificates: Lord 
Tenterden's opinion was mentioned. Lord Langdale 
said, that it was doubtful whether selling these shares 
was legal, and that he was by no means disposed to 
treat lightly the suggestions of Lord Tenterden ; but 
it may be doubted whether the principle, upon which 
the legality of the transaction in Simpson v. Lord 
Howden was affirmed, would not extend to this. If 
one party agrees to purchase a contingent interest, 
even if that contingency is the obtaining an act of 
Parliament to create the interest, can he refuse to 
complete and take all the consequences of the trans- 
action ? 

With respect to the Statute of Bracery, Lord El- 
don, in Cholmondeley v. Clinton (y), said, " Courts of 
Equity, I believe, have always set their faces against 
giving any effect to contracts which came within the 
mischief which the policy of the statute was intended 
to guard against ; and though the transaction may not 
be precisely and accurately hit by the statute, yet if it 

670 ; Simpson v. Liord Howden, 3 was imputed. Lords Campbell and 

li. & C. 97. See the case reported Brougnam said, that there was in 

in the Exchequer Chamber, 2 P. & fact no fraud. 9 CI. & Fin. 61. 
D. 731 ; 10 Ad. & E. 300. The (h) Josephs v. Pebrer, 3 B. & 
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comes within the mischief of the statute, the Court 
will not grant relief." 

In Uppington v. BuUen (A;), Sir E. Sugden, L. C. I., 
held, that a conveyance by a client to a solicitor in 
consideration of monies to be laid out in carrying on 
a suit could not stand, and amounted to an act of 
maintenance. Independent of this doctrine, a solicitor 
is not allowed to take a mortgage from his client to 
secure future costs. Lord Eldon said, " The Court 
would not permit an attorney to take from his client a 
mortgage for costs to be incurred ; the inducement for 
the client to execute the deed was, that [the attorney] 
Tripp should proceed in his business for him ; such a 
security cannot be allowed. The deed on the face of 
it is not supportable" (Z). Sir James Wigram, V. C, 
in a recent case, said, " Another ground upon which 
the illegality of the contract has been argued is, that 
it is a contract by a solicitor with his clients for secu- 
rity for his costs ; and that no solicitor can be allowed 
to contract for a security for his expenses, before these 
expenses have been incurred, whether professional or 
for costs out of pocket ;" but his Honor did not decide 
that the rule went the length of prohibiting the soli- 
citor from taking security for his advances (m). A 
solicitor is not allowed to retain a fund, and allow 
himself ten per cent, and his law charges out of it {n). 
Agreements which tend to usury are not allowed to 
be enforced ((?). A contract is usurious which re- 

(k) 1 Conn & Law. 295, J. Rep.,N. S.,£q. 38 ; see Casborne 

(l) Jacob, 322. v. Barsham, 2 Beav. 76. 

(m) Parsons v. Spooner, 10 Jur. (o) Belcher v. Vardon, 2 Coll, 

423. 173. 
(r) Strange v. Brennan, 15 L. 
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serves the capital with legal interest, and likewise a 
contingent advantage, without putting capital or in- 
terest in any kind of risk (p). A lender of money 
cannot in any way stipulate for a greater benefit of 
any kind under whatsoever device or disguise, than 
the rate of interest allowed by law, all stipulations for 
collateral advantages are usurious ; and all stipulations 
for a collateral matter, which might, by possibility, 
lead to a benefit, though not in themselves usurious, 
are yet illegal, as tending to usury (q). 

Agreements in violation of the ship-registry acts, or 
for carrying on other dealings contrary to statute, confer 
no right (r). 

Upon grounds of public policy, the Court refuses to 
carry out agreements in the case of certain joint stock 
trading companies. Lord Eldon thought that if the 
shares in such companies were not assignable and 
transferable to persons not original shareholders, the 
society was not illegal; but if there might be assign- 
ments and transfers of the shares, he understood 
that made it illegal (s). " But it is one thing," 
he added, ^^ to say that the association is legal, and 
another to say that the Court is to lend its assistance 
in carrying it on." This doctrine was doubted by Lord 
Brougham in the case of Walbum v. Ingilby; that 
learned Judge held that a joint stock company, not 
incorporated by charter or act of Parliament, was not 
unlawftil. In that case, there was a clause that no 

( p) Per Sir W. Grant, Barnard (r) Battersby v. Smyth, 3 Madd. 

V.Young, 17 Ves. 44; Powney r. 110; Ewing w. Osbaldiston, 2 M. 

Blomberg, 14 Sim. 182. & C. 81, and 3 M. & K. 45. 

(a) See in Leith ». Irvine, 1 M. (s) Ellison v. Bignold, 2 J. & 

Si K. 282-3, and cases there cited. W. 510. 
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proprietor should be liable beyond the amount of 
share, and it was urged that this was a fraud upon the 
world, and an attempt to evade the salutary principle 
upon which every partner is liable for the whole debts 
of the concern. Upon this point Lord Brougham said, 
^^ The clause intunating that each subscriber is only to 
be liable to the extent of his share, is not enough to 
make the association illegal; such a regulation is 
wholly nugatory, indeed, as between the company and 
strangers, and can serve no purpose whatever, unless 
to give notice. In that light it is not to be viewed as 
criminal, or as a means of deception ; for the publicity 
of it may tend to inform such as deal with the com- 
pany, and a proof of that publicity in the neighbour- 
hood of parties so dealing might go to fix them with 
notice. For any other purpose, for the purpose of 
restricting the liability of the shareholders, it would 
plainly be of no avail ; and whosoever became a sub- 
scriber upon the faith of the restricting clause, or of 
the limited responsibility which that holds out would 
have himself to blame, and be the victim of his igno- 
rance of the known law of the land" (t). A different 
and a soimder doctrine seems to be the present rule ; 
in the deed, the foundation of the bill in Blundell v. 
Winsor, there was a provision that the shares might 
be assigned or disposed of by deed or will to any 
person or persons, at the discretion of the holders. 
"The deed, therefore," said Sir Lancelot Shadwell, 
V. C, "necessarily represents that the persons who 
should assign their shares would get rid of all the 

(0 1 M. & K. 61. 
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liabilities attached to them, and that the persons who 
should take their shares would take them just as the 
assignors held them. It is clear, however, that this 
could not be done. In my opinion, therefore, the 
deed held out to the public as an inducement to them 
to become partners in this scheme, a &iae and fraudu- 
lent representation, that they might continue partners 
in the undertaking just as long as they pleased, and 
then get rid of all the liability that they had incurred, 
by transferring their shares to some other person. 
My notion is, that this deed is not only illegal, because 
it trenches on the prerogative of the King, by attempt- 
ing to create a body not having the protection of the 
King's charter, the shares of which might be assigned 
without any controul or restriction whatsoever; but 
also because it held out to the public a false and 
fraudulent representation that the shares could be so 
assigned. The more such schemes are discouraged by 
Courts of Justice, the better it will Be for his Majesty's 
subjects" (u). 

The notion of these bodies being illegal, as trespass- 
ing upon the prerogative of the Crown, does not seem 
to be current now ; if there is nothing fraudulent in 
the provisions respecting the assignment of shares (v). 

In Cousins v. Smith, Lord Eldon allowed a demurrer 
to a bill filed against the select committee of what was 
called a frnit club. He said, ^^ It was a case in which 
the Court ought not to assist the plaintiff. The trans- 
action stated by the bill is a combination of the whole 

(«) Blundell p. Winsor, 8 Sim. (r) Wilson ». Stanhope, V. C. 

601 ; see Blarn v. Agar, 2 Sim. K. B., 24Ui April, 1846. 
989. 
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body of grocers in London, the effect of which is, that 
all parties dealing in this article are compelled to pur- 
chase upon the terms dictated by the committee, hav- 
ing the means of buying up all the fruit imported from 
all parts of the world; and holding this language, that 
those who do not buy from them exclusively, shall not 
have any supply. This is not according to the legal 
definition of the term forestalling, much less regrating, 
still less monopolizing; but in the consideration of a 
Court of Equity, it contains the mischief of all three. 
The effect of this particular transaction is, that the 
defendants are to be partners with the plaintiff in 
purchasing two cargoes of fruit. What is that but an 
agreement that they shall be partners in a transaction 
in which they know they are acting illegally. I have 
known cases of illegal insurance, where, if upon the 
accoimt before the Master, they appear to have been 
effected by a greater number of persons than is per- 
mitted by the act of Parliament {w) in favour of the 
chartered companies, those items were not allowed in 
the accoimt, as the transaction, though right among 
the parties, was wrong with reference to the public" (x). 
The Court will give no relief to contracts which are 
founded upon agreements entered into with persons 
assuming to be the government of a foreign country, 
but which have not been recognised as such by the 
government of this country (y). "What right have 
I," said Lord Eldon, " as the King's Judge, to interfere 
upon the subject of a contract with a country which 

(w) 6 Geo. I, c. 18, 8. 12. M Jones v. Garcia del Rio, T. 

(x) 13 Yes. 546. & R. 297. 
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he does not recognise?" (z) " It appears to me," said 
Sir L. Shadwell, " that soand policy requires that the 
Coarts of the King should act in unison with the 
government of the King" (a). The principles of inter- 
national law are to regulate the decbions of Courts of 
Justice, most particularly a Court of Equity is not to 
afford its extraordinary assistance to any transaction 
offending against the rules of international policy. 

We may remark that, according to correct princi- 
ples of international law, contracts, if made in a 
foreign country, ought to have no greater force here 
than they would have in that country ; this doctrine 
has been established. The case of Talleyrand v. Bou- 
langer was this : the Count de Perigord, as surety for 
his brother, the celebrated Talleyrand, had entered into 
an obligation to pay a sum of money, imder which 
obligation, by the law of France, the person could not 
be arrested, either upon mesne process or in execution : 
the Count, on being arrested in England, gave the 
defendant a bill, which, being unpaid, he was again 
arrested, but the Lord Chancellor restrained proceedings 
in the action, saying, "it would be contrary to all the 
principles which guide the Courts of one country in de- 
ciding upon contracts made in another to give a greater 
effect to the contract than it would have by the laws of 
the country where it took place" (b). In Heriz v. Riera, 
the Vice Chancellor allowed a plea to a bill for enforc- 
ing an agreement made in Spain, that it was contrary 
to the law of Spain, and that the entering into it wbb 



(z) P. 299. (b) Talleyrand v, Boulanger, 8 

(a) Thompson v. Powles, 2 Sim. Ves. 449. 
194. 
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a course against the laws of Spain, subjecting the 
parties to pains and penalties (c). A contract entered 
into with an alien enemy is void (d), but if the two 
nations are at peace the contract is good, and the effect 
of war is only to suspend the effect of the contract ; on 
the restoration of peace, the rights of the foreigner 
under the contract made in time of peace revive (e). 

The Courts shew great regard for the policy of the 
ecclesiastical constitution of the country, and will not 
assist agreements made in contravention of its rules. 
In the case of Lord Kircudbright v. Lady Kircud- 
bright, where there was a bond by Lord Kircud- 
bright to secure an annuity to his son, until he should 
be in possession of a living of a certain value ; and an 
agreement of the same date, reciting the bond, declar- 
ing, that the son would forthwith enter into holy orders 
and accept such living. The Lord Chancellor expressed 
great doubt as to the validity of the bond, observing, 
that it was void on many accounts. It is a corrupt 
agreement for taking holy orders ; such as the Court 
ought to decree to be delivered up. The policy of the 
ecclesiastical constitution of this country requires, that 
a man should take orders without any reference what- 
soever to considerations of this nature. There is no 
objection to the bond itself, except as connected with 
this agreement at the same time, for a pecuniary con- 
sideration to take holy orders. Another objection to 
this bond is, that the father is put under these circum- 
stances that he is to solicit the benefit of patronage for 
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11 Sim. 319. (e) Ex parte Lee, 13 Ves. 64; 

Evans v. Richardson, 3 Mer. ex parte Bonssmaker, 13 Yes. 71. 
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this pecuDiary consideration, moving from himself; 
the policy of the law, supposing the patron to look out 
for persons, the best that can be reconmiended to him, 
which excludes pecuniary consideration (/). It seems, 
from the language of Lord Eldon, C, in Dashwood v. 
Peyton, that (g) the Court would not give any assist- 
ance to an agreement involving a general bond of 
resignation, though, after the decisions of the Court of 
King's Bench in favour of particular bonds of resigna- 
tion, and the statute expressly declaring the legality 
of such bonds, an agreement respecting a resignation 
in favour of a particular person would be enforced (A). 
The refusal to sanction any agreement, founded on 
a violation of the policy of justice runs through the 
whole range of cases of specific performance. It is a 
direct answer to a biU seeking to enforce a contract, 
that the contract, either in its object or the considera- 
tion for it, or in the circumstances under which it was 
entered into, violates the rules laid down by public 
policy. This is weU illustrated by the observations 
of Lord Eldon in Cooth v. Jackson. The defendant 
had entered into an agreement for a compromise, on 
account of three of the commissioners appointed to 
take evidence in the suit having recommended it. 
The defendant resisted the performance of this agree- 
ment, he insisted that he acted in the treaty, imder a 
persuasion generated in his mind by the conduct of the 
conmiissioners ;. that in fact the contract was generated 
out of a gross breach of the duty of the commissioners. 
" Then," said his Lordship, " the question is, whether 
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the policy of justice will permit the plaintiff to come 
here, saying the evidence satisfied the Court that the 
defendant entered into the contract in consequence of 
communications which the policy of the law will not 
permit, which are a breach of the duty of the commis- 
sioners, and desiring me to give him a pecuniary advan- 
tage arising from such a contract. As to the fact I have 
no doubt that the defendant entered into the contract 
under what I may state as a species of duress, with a 
full conviction that these commissioners stating the 
distinction to him between persuasion and force meant 
to tell him, persuasion was force, and if he did not 
take the proposition immediately, he would get no- 
thing. How can it be consistent with the security of 
the administration of justice, that the Court can act 
upon that if it is the fact. There is no reason upon 
the evidence to say the representation is false. The 
Court, in the nature of things, has no evidence that it 
is true, for it depends upon the substance of that evi- 
dence not yet disclosed to the Court. Supposing it 
false, how is it possible for the Court to grant a specific 
performance of an agreement founded upon such a 
transaction ? Can, T say, even if true, it can be founded 
on such a fact?" (i). 

Agreements for composition with creditors require 
the greatest good faith; if such good faith be not 
observed, the transaction is void at law (j). A cre- 
ditor cannot ostensibly accept such composition, and 



(0 Cooth V, Jackson, 6 Ves. Bing. 482 ; Pendlebupv v. Walter, 
36. 4 X. & C. 424; CulUngworth v. 

(J) Howden v. Haigh, 3 Perry 
& Day. 661 ; Knight v. Hunt, 5 



(J) Howden v. Haigh, 3 Perry Loyd, 2 Beav. 385. 



WITH CREDITORS. 209 

sign the deed which expresses his acceptance of the 
tenns, and at the same time stipulate for and secure 
to himself a peculiar and separate advantage, which is 
not expressed upon the deed; and this rule applies 
to a security from any other person as well as from 
the debtor himself. But, if the security be known 
to all the parties to the composition deed, and ex- 
pressed in the deed, there being no fraud or conceal- 
ment, it will stand (k). 

Contracts, in restraint of trade generally, are inva- 
lid at law. Any deed, by which a person binds him- 
self not to employ his talents, his industry, or his 
capital, in any useiul undertaking in the kingdom, 
would be void (/). 

Contracts between two persons, to restrain one 
of them from setting up or exercising a particular 
trade or employment, within a certain limited dis- 
trict, and for a valuable consideration, are valid at 
law, and will be enforced by a Court of Equity (m). 
But the Court has been tender of giving its assist- 
ance to contracts for the sale of the goodwill of a 
profession. In the case of Bunn v. Guy, the Lord 
Chancellor directed the case to be sent to law, for the 
purpose of ascertaining the legality of the provisions 
respecting the goodwill of a profession, and Sir Wm. 
Grant said, "Though it was ultimately determined 
that they were not illegal, I think that he would hardly 
have decreed them to be specifically executed'' (w). In 

(k) Mawson v. Stock, 6 Yes. Ashford, 3 Bing. 328. 
300; ex jMirfe Sadler andJackson, (m) Gale v. Reed, 8 East, 86; 

15 Yes. 52; Lee v. Lockhart, 3 M. Yoang r. Timmins, 1 G. & J. 331 ; 

& C. 302. Horner v. Graves, 7 Bingh. 743. 

(/) Per Best, C. J. Homer r. (n) 4 East, 190; 1 Mer. 473. 
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Bozon t?. Farlow, Sir Wm. Grant himself doubted the 
propriety of assisting a contract to sell an attorney's 
business, from its being a kind of breach of confi- 
dence on the part of the attorney, and against public 
policy (o). These doubts have been frequently enter- 
tained by other Judges, but the practice of sanction- 
ing such agreements has gone too far to be now 
questioned (p). 

On this point we may remark, that the provisions 
of 22 Geo. 2, c. 46, s. 11, have met with a very lenient 
construction in Courts of Equity : the act is repealed 
by 6 & 7 Vict. c. 73; but in that act is a similar 
clause. In Tench v. Roberts (j), Roberts, an attorney, 
had agreed with Tench, his clerk, that the latter 
should take a third of the profits as salary. To a bill 
against Roberts, for an account, Sir John Leach, V.C, 
allowed a demurrer, saying, that this was, in effect, a 
partnership by an attorney with an unqualified per- 
son. In Candler v. Candler (r), however, the same 
Judge, by granting a receiver, gave effect to an agree- 
ment, by which an attorney undertook to pay a share 
of the profi-ts of his business to his mother and sisters. 
He distinguished the cases: he said, *'the obvious 
meaning of the statute was that a qualified person 
should not permit an unqualified person to act or 
practise in his name." His construction of the sta- 
tute was supported by the recital that preceded the 
clause ; (that recital has been omitted in the new act). 
The judgment of Sir John Leach was affirmed by 

(o) 1 Mer. 473. (q) 6 Madd. 141. 

(p) Whittaker v. Howe, 3 Beay. (r) 6 Madd. 141 . 

393. 
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Lord EldoD, who said, ^^ I think that, looking at the 
recital, such a transaction is not within the meaning 
of the legislature" (s). 

It is a question of considerable importance, whether 
a person can bar himself of a right to sue in a Court 
of Justice by agreement. It was said (f), that agree- 
ment of parties cannot prevent a Court of Equity of 
its jurisdiction ; as, in case of a mortgage, it cannot be 
agreed that this Court shall not give relief (w). 

In Auth V. Sanborne, the plaintiff had agreed, upon 
a trial being put off, not to file a biU in Equity for an 
injunction. The Master of the Rolls said, the Court 
would not suffer the plaintiff, after such an agreement, 
to come for an injunction (v). So in Buck v. Faw- 
cett (w)y where the parties agreed to be bound by the 
decree and not to bring an appeal, although after an 
order had been made for a re-hearing, the Lord Chan- 
cellor refused to discharge it ; yet he said, that had the 
agreement been disclosed to the Court, he did not think 
the order would have been made ; and that there were 
cases where the Court would not allow the party to 
avail himself of the rules of the Court after he had agreed 
not to do so. And the Court will also interfere to re- 
strain applications to other Courts which the parties have 
agreed shall not be made; the Court has restrained 
proceedings in the Ecclesiastical Court to set aside 
a will after agreement not to take them (a?). So the 

(«) Jac. 225 . are unreasonable, maj not the Court 

(0 See the argument, Ch. Ca. direct a redemption? 

141. (r) 4 B. C. C. 497. 

(tt) It is said, a man may restrain (tr) 3 P. W. 242. 

his power of redemption within cer- (x) Gascoyne r. Chandler, 3 Sw. 

tain limits. Talbot v. Braddyl, 1 418, (n); see Sheffield r. the 

Vem. 395; Skeeles v, Shearly, 3 Duchess of Buckinghamshire, 1 

M. & C. 121. But if these limits Atk. 628. 

P 2 
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Court may restrain proceedings in the Ecclesiastical 
Court for the restitution of conjugal rights (y). So, 
in Norton v. Wood {z\ where there was an undertaking 
not to call in money while the interest was regularly 
paid, the Court restrained proceedings at law to recover 
the money. It may be observed that the undertaking 
was contained in a letter, to the effect if the interest 
be regularly paid it is not my intention to call in the 
money for four years from this day: this was held 
sufficient and binding (a). 

The question arises generally upon agreements in 
partnership deeds, that disputes shall be determined 
by arbitration, and it is not quite clear whether an 
agreement, in addition to that appointing this kind of 
forum, that no suit shall be instituted in law or equity 
respecting the matter, can be enforced. 

A plea of an agreement to refer to arbitration will 
not be allowed in bar to a bill : this was first decided 
by Wellington v. Mackintosh (b) ; although the reasons 
attributed to Lord Hardwicke by the reporter can 
hardly be supposed to have been those actually given 
by that great Judge. In Mitchell v. Harris (c) Lord 
Ros8l3m held that a mere agreement to refer could not 
take away the jurisdiction, and in Street v. Rigby (d), 
Lord Eldon, in laying down the same rule, appears to 
have rested it on the refusal of a Court of Equify to 
entertain a bill for the specific performance of an 
agreement to refer and to name arbitrators (e) ; and, 

(y) See Earl Westmeath o. Coun- (b) 2 Atk. 569. 

tes8 of Westmeath, Jac. 126; see (c) 4 Bro. C. C. 311 ; 2 Ves. 

p. 140. jun. 129. 



(z) 1 R. & M. 169. (d) 6 Ves. 815. 

See Earl Uxbridge v, Bayly, (e) Se< "" " 

jun. 499. jun. 365. 



(a) See Earl Uxbridge v, Bayly, (e) See Price r. Williams, 1 Ves. 

1 Ves.ji 
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in Waters v. Taylor (/), his Lordship said, "As a 
general proposition, therefore it is true, that an agree- 
ment to refer disputes to arbitration^ will not bind the 
parties even to submit to arbitration, before they come 
into Court." 

It appears that, under the old practice, on a sub- 
mission to award being made a rule of the Court of 
Law, it was always a part of the rule, that the parties 
shall bring no bill in equity either against the arbi- 
trators or each other (^), and this rule the Court of 
Law enforces, in its discretion, by attachment against 
the parties proceeding in equity ; but it still remains 
to be seen, whether an agreement not to sue in law or 
equity ousts the jurisdiction. 

In Half hide v. Penning (A), the articles were, that 
if any controversy should arise between the parties, 
they should be referred to arbitration, and that there 
should not be any suit at law or in equity. Lord Ken- 
yon, in allowing the plea indeed rested his decision upon 
the agreement to refer to arbitration ; an opinion which 
has been repeatedly disapproved of; but the decision, 
on account of the negative words, has never been 
directly impeached. 

In Mitchell v. Harris Lord Rosslyn remarked upon 
Half hide v. Penning, "that in that case there was 
an express agreement, that there should be no suit at 
Jaw or in equity. Parties may so agree; and it is 
every day's practice, that if they do, they cannot pro- 
ceed contrary to the agreement. In that case the 
covenant would be a bar." 

(/) 15 Ves. 10. 2 Ve«. jun. 451. 

(jg) Lord Lonsdale v. Littledale, (A) 2 Bro. C. C. 336. 
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In Kill V. HoUister {%) the Judges of the Common 
Pleas held, that a covenant to forbear suit was futile ; 
as to which Lord Eldon remarked, in Street v. Rig- 
by (y), "Kill V. Hollister however shews that Courts 
of Law are ready enough to say, the agreement of the 
parties shall not oust their jurisdiction ; though ihtj 
permit it to oust the jurisdiction of Courts of Equity. 
But they enforce the agreement, not as agreements, 
but by granting an attachment for breach of the 
rule. It is dealing a little imperiously to say, that an 
agreement, which made out of Court, would not bar 
an action; if made in Court, shall bar a bill." His 
Lordship afterwards said there would be considerable 
difficulty as to a negative covenant, that they will not 
sue, and afterwards, that he did not enter into the 
question of the effect at law of a covenant not to 
sue. In Nichols v. Chalie {k) he remarked, " It does 
not appear even, that there was the term imposed 
upon the party not to file a bill in equity, the effect 
of which has never been determined in a Court of 
Equity." 

Again, in Waters v. Taylor (J)j the arbitration clause 
directed that the award should be observed and kept by 
the parties, without any suit whatsoever. Upon a bill 
filed, the case being a partnership in a theatre. Lord 
Eldon refused the motion for a receiver : he alluded 
to the peculiar evil of deciding such a question upon 
an interlocutory motion, and said, " My argument is, 
that the forum the parties have provided for them- 
selves, and the guard introduced by them against the 

(0 1 Wih. 129. (A) 14 Ves. 265. 

(j) 6 Vcs. 815. (/) 15 Ves. 10. 
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forum of the country (whether efiFectually, I do not 
say) shews their intention against the interference of 
any other jurisdiction, until they have tried the effect 
of the special j urisdiction provided by themselves. " The 
question however remained unsettled. Sir Wm. Grant, 
in Gourlay v. the Duke of Somerset, considered Waters 
V. Taylor as depending upon the peculiar circum- 
stances, saying, ^' In some cases, under particular cir- 
cumstances, as in Waters r. Taylor, relative to the Opera 
House, and the case of a brewery, where there were 
many partners, the Court has said, it will leave the 
parties to the remedy they have chalked out for them- 
selves ; but then it refused all interposition" (l). 

In the Earl of Mexborough v. Bower, Lord Lang- 
dale, M. R., said, ^'It has been decided that these 
clauses for a reference are not binding upon the parties 
who cannot contract themselves out of their right to 
have their disputes settled in Courts of Justice" (m). 

A different doctrine has however been maintained 
and carried out in decision by the late Lord Chancellor 
of Ireland. In Dimsdale v. Robertson (n ), before him, 
the plaintiff contended that a reference to arbitration 
cannot be used as a defence to a suit, and relied upon 
the case of Street v. Rigby, which we have already 
mentioned. The judgment of Sir Edward Sugden is 
of so much importance, and states so fully the law upon 
the point, that we give it at length. 

" It is no doubt clearly settled, as Lord Kenyon said 
in Thompson v. Chamock (o), that an agreement to 
refer to arbitration is not sufficient to oust the Courts 

(/) 19 Ves. 431. (n) 2 Jones & Lat. 58; see p. 90. 

(to) 7 Beav. 132. (o) 8 T. R. 140. 
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of Law or Equity of their jurisdiction, Lord Hard- 
wicke so determined in Wellington v. Mackintosh (p\ 
yet he said he would not have it understood that such 
an agreement might not be made and pleaded, but 
there should be a power to examine witnesses on oath ; 
upon which it was observed by Lord Kenyon and by 
Lord Eldon, that the parties could not confer such a 
power. Now, in the present case, there is not only 
an agreement to refer, but arbitrators were actually 
named, and there is an express covenant not to sue, 
and an agreement to make the submission a rule of 
the Court of Queen's Bench of either England or Ire- 
land, and the 3 & 4 Wm. 4, c. 42, England, and 
8 & 4 Vict. c. 105, Ireland, take away the right to 
revoke the submission, without the leave of the Court, 
when the arbitrators are appointed by, or in pursuance 
of, any submission to a reference containing an agree- 
ment that such submission shall be made a rule of 
Court, and give power to compel the attendance of 
witnesses, and empower the arbitrators to administer 
an oath, where as in this case it is agreed, that the 
witnesses shall be examined upon oath. These powers 
place such arbitrators on a diflFerent footing, and re- 
move one great objection made to them by both Lord 
Hardwicke and Lord Eldon. In Half hide r. Fenning(5'), 
where the agreement was to refer to arbitration, and 
that there should not be any suit at law or in equity, 
Lord Kenyon allowed a plea to a bill before a refer- 
ence. He held that arbitration should be first resorted 
to, and if the arbitrators could not determine it, the 

(/i) 2 Atk. 569. (q) 2 Bro. C. C. 336. 
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jurisdiction would be restored. It is said, that this 
decision has been overruled, even by Lord Kenyon 
himself. I think that the reasons for the decision are 
satisfactory as applied to the actual case before Lord 
Kenyon, and I am prepared to act upon them, unless the 
case has been overruled in Mitchell v. Harris (r), where 
the agreement was simply to refer, and the bill was 
filed for a discovery in aid of an action. Lord Rosslyn 
supported the bill, but in the course of the argument 
he distinguished the case before him from that of Half- 
hide V. Penning. In that case he said, there was an 
express agreement that there should be no suit at law 
or in equity. Parties may so agree, and it is every 
day's practice, that if they do, they cannot proceed 
contrary to the agreement ; in that case the covenant 
would be a bar; here, he said, the only eflFect of it 
would be to give damages, but it could not be pleaded 
in bar of the action. In giving judgment, however, 
he wholly lost sight of this distinction, and therefore 
thought Half hide v. Penning contrary to the case in 
Atkins, and quite inconsistent with the resolution of 
the Court of King's Bench in Wilson, neither of which 
appears to me to clash with it. The report in Mitchell 
V. Harris in Brown merely makes him say, that it 
was unnecessary to discuss the case of Half hide v. 
Penning. In Tattersall v. Groote (5), Lord Eldon, 
noticing the distinction in Half hide v. Penning, thought 
he did not misconstrue the case of Mitchell v. Harris, 
by stating that the opinion of Lord Loughborough 
did not agree with the doctrine laid down in that case. 

(r) 2 Ve«. jun. 129 ; 4 B. C. C. («) 2 Bob. & Pull. 131, 136, 

311. 
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In Street v. Rigby(0 he again seemed to doubt the 
authority of Halfhide v. Penning, yet thought there 
would be considerable difficulty upon a negative cove- 
nant not to sue, which was the case before Liord 
Kenyon, and he held, that a covenant to refer does 
not amoiuit to an agreement to forbear to sue. In 
Waters v. Taylor (w), Lord Eldon considered the 
opinion, expressed by Lord Kenyon, wrong, as there 
were against it the concurrent opinions of Lord Hard- 
wicke, Lord Thurlow, Lord Rosslyn, and Lord Ken- 
yon himself, ' as a general proposition,' therefore he 
added, 4t is true that an agreement to refer disputes 
to arbitration will not bind the parties even to submit 
to arbitration before they came into Court ; but this 
is a point which Lord Eenyon did not decide, and I 
confine myself to the very point decided by him'. I am 
not aware of any case in which Lord Kenyon doubted 
his own decision. Probably, what fell from him in the 
case in the Term Reports may have been so considered, 
although it is confined to a simple covenant to refer. 
There is no report of any decision of Lord Thurlow's 
impeaching Lord Kenyon's. Upon the whole, there- 
fore, I think that Halfhide v. Fenning is stiU law, and 
the objections to it have probably been occasioned by 
Lord Kenyon's general observations. At all events, 
I think that an agreement to refer, and arbitrators 
named, and a covenant not to sue, and a power to 
make the submission a rule of Court, particularly 
having regard to the legislative provisions in such a 
case, do prevent a party from filing a biU with a view, 

(0 6 Vcs. 820. (fi) 15 Vc8. 10. 
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as in this case, to withdraw the case from the arbi- 
trators. It does not appear to me, that because a bill 
cannot be filed to have arbitrators named, or to supply 
the place of an award, it follows that a bill can be filed 
before an award in direct opposition to the plaintiff's 
own covenants. In this case, like that of Waters v. 
Taylor (v), the parties have anxiously provided for 
the reference to arbitration of the several matters in 
respect to which any difficulty was likely to arise, and 
indeed this case goes much further. Lord Eldon there, 
upon an interlocutory application, drove the parties to 
a reference. Sir WUliam Grant afterwards observed, 
in Gourlay v. Duke of Somerset {w\ that in some 
cases under particular circumstances, as in Waters v> 
Taylor, the Court has said it will leave the parties to 
the remedy which they have chalked out for them- 
selves, but then it refused all interposition. He in 
that case substituted the Master for a referee named, 
as the plaintiff filed his bill for relief, and he could 
not in that particular have it, except through the 
machinery of the Court, and the defendant did not 
raise the objection. The case of Morse i;. Merest, be- 
fore Sir John Leach, went further. The parties had 
agreed for the sale of an estate by one to the other 
for twenty-five years' purchase, on an annual value to 
be set by three persons named before a certain day ; 
the seller had prevented the valuation from being made 
by the day named; the purchaser filed his bill. The 
Vice Chancellor held, first, that the seller had, by his 
own conduct, opened the time ; secondly, that, al- 

(f») 15 Ves. 10. («') 19 Ves. 431. 
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though an agreement to sell at a price, to be named 
by A., could not be enforced at any other price, yet it 
appearing that the defendant refused to permit the 
referees to come upon the land, the Court had juris- 
diction to remove that impediment, and could decree 
that the defendant should permit the valuation to be 
made according to the contract, and if it were so made, 
then a supplemental biU might be filed for a specific 
performance upon the terms of their valuation: the 
Court therefore gave its assistance to the referees, to 
enable them to make the valuation upon which the 
right to a specific performance depended. I may ob- 
serve, that Waters v. Taylor was ultimately disposed of 
in a way which does not affect the question before me." 
It was formerly considered that the Court would, 
in the case of a positive agreement, restrain an indi- 
vidual or a corporation from applying to Parliament 
for a private bill (^), and, in Frederick v. Coxwell (y), 
there was a covenant to prefer a petition for, and use 
the utmost endeavours of the covenantors to obtain, a 
private act of Parliament. The Lord Chief Baron 
said, the covenant is not to procure an act, but only 
to petition, and he decreed that the defendants (the 
covenantors) should permit their names to be used in 
an application to Parliament ; and this decision seems 
to involve the converse case, that the Court would 
have enforced an agreement not to petition the Legis- 
lature for a private bill. But Lord Cottenham, in 
Attorney General v. the Manchester and Leeds Rail- 

(z) Major, &c. of King's Lynn 2 Russ. k M. 479. 
r. Pemberton, 1 Sw. 244 ; Ware v, (y) 3 Y. & J. ^14. 

Grand Junction Water Company, 
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way Company (^), seems to doubt the jurisdiction. 
His Lordship said, " Whether I could have interfered 
before the party had applied to Parliament is a matter 
that I do not go into. It will require great consider- 
ation before this Court will interfere to prevent people 
from petitioning the Houses of Parliament. That is 
the first proceeding; but when they have petitioned, 
and either House has entertained the bill, it becomes 
the act of the House and not the act of the party. 
No case has been cited to me which would shew that 
I have that power without reference to property ; the 
cases where the Court has interfered to prevent the 
application of funds are a different matter; they are 
collateral to the question. No case has been cited in 
which this Court has interfered to restrain parties 
from petitioning Parliament, or applying to Parlia- 
ment for any law which they supposed would be 
granted, unless a very strong authority is produced 
for that purpose, I should be disinclined to assume 
that jurisdiction." 

It is of course against the policy of a Court, which 
interferes merely for the purpose of enforcing the per- 
formance of trusts, to aid any person in obtaining the 
performance of an agreement, which, if executed, 
would be a breach of the trust reposed in the other 
party. Accordingly, trustees for sale of a property 
can only compel the specific performance of a contract 
which it is proper for them to have entered into, and 
the House of Lords have decided that a bill to enforce 
a contract for sale by trustees, on the contract being 
proved to be improper must be dismissed (a). 

(z) 1 Railway Cases, 458. Fin. 766 ; Bridges v. Rice, I J. 

White r. Cuddon, 8 CI. & & W. 84. 
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Every trust deed for sale is upon the implied con- 
dition that the trustees will use all reasonable diligence 
to obtain the best prices, and that in the execution of 
their trust, they will pay equal and fair attention to the 
interest of all persons concerned. If trustees, or those 
who act by their authority, fail in reasonable diligence, 
if they contract under circumstances of haste and im- 
providence, if they mate the sale with a view to 
advaiice the particular purpose of one party interested 
in the execution of the trust at the expense of another 
party, a Court of Equity will not enforce the specific 
performance of the contract, however fistir and justifi- 
able the conduct of the purchaser may have been. The 
remedy of the law is open to such a purchaser, but he 
has no claim to the assistance of a Court of Equity (b). 

Lord Eldon, in one case(c), grounded his refusal 
to enforce the contract against the trustees, upon the 
fact that the purchasers knew them to be trustees; 
that would be the trustees' defence at law, but in 
equity their proper contracts only will be enforced (d). 
When trustees of sale submit to act under the direction 
of the Court, it is a matter of course to direct a refer- 
ence as to the propriety of the contract (e). 

Contracts with trustees for a charity are peculiarly 
regarded with jealousy. It seems that a sale or long 
lease of a charity estate will be set aside by the Court, 
unless proved to be for the benefit of the charity (/). 

Launderfield, 3 Sw. 416 (n). At- 
torne J Greneral v. Kerr, 2 B&kv, 430. 



(b) Ord V, Noel, 5 Madd. 440. 
See Hill e. Buckley, 17 Yes. 394 ; 
Wood V. Richardson, 4 B. 177. 

(c) Turner o. Harvey, Jacob, 178. 
(a) Evans v. Jackson, 8 Sim. 

217 ; Sugden on Powers, vol. 2, 
p. 611. 

(e) Doran o. Wiltshire, 3 Madd. 
699, cf. Attorney Greneral 



(f) Attorney General r. Brooke, 
18 Yes. 320; Attorney Greneral v. 
Buller, Jac. 407 ; Attorney Gene- 
ral 0. Hungerford, 2 CI. & Fin, 374 ; 
Attorney General v, Bureeeses of 
Newark-upon-Trent, 1 Hare, 395. 
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All agreements for the purchase of property made by 
trustees, or other persons, who by being employed or 
concerned in the affairs of the owner have acquired a 
knowledge of the property, are invalid, and will not be 
enforced, unless the relation is plainly at an end. Lord 
Rosslyn is said to have thought that this was only when 
the trustee had made an advantage (^) ; but Lord Eldon 
said, "Whether he makes advantage or not, if the con- 
nection does not satisfactorily appear to have been dis- 
solved, it is in the choice of the cestui que trusty whether 
they will take back the property or not, if the trustee 
has made no advantage ; that it was founded upon this, 
that though you may see in a particular case that he 
has not made advantage, it is utterly impossible to 
examine, upon satisfactory evidence, whether he has 
made advantage or not ; that, suppose a trustee bought 
an estate, and by the knowledge acquired in that cha- 
racter discovered a valuable coal mine under it, and 
locking it up in his own breast, entered into a contract 
with his cestui que trust; if he chose to deny it, how 
could the Court try it against that denial?" (A). It is a 
general principle, that a man cannot be a seller of 
property for another and a buyer for himself (z). 

A covenant against alienation is void at law by a 
person seised in fee : and so much is this the rule at 
law, that a covenant not to assign without license, 
being a condition against alienation, is gone by a license 
once granted (y), although that license be only to a 
particular person (Jc), Lord Eldon said, that he should 

(g) 6 Yes. 627. Jones v. Jones, 12 Ves. 191. 

(A) Ex parte Lacey, 6 Ves. 625. (A) Brummell v. Macpherson, 14 

(i) Rotnschild v. Brookman, 5 Ves. 1 73 ; Blacker r. Matthews, 5 

Blih, N. R. 199. B. P. C. 340. 
(j) Dumpers case, 4 Co. 119; 
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not have thought that a good decision originally ; and he 
would not extend it to a license to carry on one trade 
after a restriction against carrying on particular trades 
without license. He said, " I think here we ought to 
hesitate to say, that, if the license is to be in writing, 
a mere act, not establishing whether the party meant a 
license, general or particular, should be taken to be a 
general license: admitting therefore the application 
of the doctrine of law in the case [of assignment]. 
If, however, the covenant is not to convert the pre- 
mises into a shop, or to carry on a trade without a 
license in writing, I cannot conceive, that the per- 
mission of the lessor, without writing, to carry on one 
trade amounts to a general license for any trade ; as 
the good sense is, and, if it is new, the law ought to 
be, that you must infer from his conduct, that the 
lessor would have given in writing that sort of license 
which it would have been prudent to give; and it 
cannot be represented, that a license to open a shop 
for a particular trade raises the inference, that, com- 
mencing with that trade, the lessee may afterwards 
carry on any other" (Z). 

In Collins v. Piummer (m), it was decided that a con- 
dition annexed to an estate-tail, that the tenant should 
not alienate, was void, and that a covenant to the same 
effect by tenant in tail, though entered into for valuable 
consideration was void : it being an essential property 

(I) Macher v, the Foundling him to erect a shop, and J. S. is 

Hospital, 1 V. & B. 188. " K I do then a miller ; he shall not, by vir- 

let a tenement to J. S. near by mj tue of these general words, erect a 

dwellins-house in a borough, pro- joiner^s shop. Lord Bacon^s Max- 

Tided that he shall not erect or use ims of the Law, Reg. 10. 
any shop in the same without mj (m) 1 P. W. 104. 

license, and afterwards I license 
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of estates-tail, that they should be capable of aliena- 
tion (n). But the estate given may only endure until 
alienation, and if that be distinctly provided for, it 
will be allowed in a Court of Equity. 

A difficulty however arises as to alienations by 
operation of law, and as to whether these are included 
in such provisos or conditions. In Seers v. Hind, 
Lord Thurlow said, " If A. lets a farm to B., with a 
covenant not to alien, and B. dies, may not his ex- 
ecutors dispose of it? I think it has been determined 
that they may, and I have always taken it as dear 
law. It is an alienation by the act of God. I re- 
member Lord Camden entered into the question much 
in the same way. He took it to be clear that an 
alienation by death could not be a forfeiture. In case 
of a lease for years to A., it goes to his executor not 
by way of limitation, as in the case of a remainder 
over, &c., but it goes to him as coming in the place 
of the lessee" {o). In Phillips v. Everard, there was 
an agreement entered into by a man to take a lease, 
subject to a covenant not to assign without notice. 
After his death, the lessor filed a bill for specific 
performance against the executor ; he had previously 
offered to permit the covenants on the part of the 
defendants to be as far qualified, as if they had been 
entered into by their testator. It was objected that 
no lease could be granted to executors, subject to a 
covenant not to assign, but Sir L. Shadwell, Y. C, 

(tt) Legard o. Hodges* 1 Yes. or administrators, shall not assign ; 

inn. 478. they cannot assiffn. Doe d, Gregson 

(o) 1 Ves. jnn. 294. If the cove- v. Harrison, 2 T. R. 429. 
nant is, that the lessee, his executors 
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directed the contract to be specifically performed, and 
referred it to the Master to settle the lease (/>)• 

A question has also been made as to restraints 
against alienation by the operation of the Bankrupt 
or Insolvent Acts, by a proviso limiting over the 
property in the event of bankruptcy or insolvency. 
In Ex parte Cooke, Lord Eldon said, " You may limit 
the property of the wife to the husband, until he 
becomes bimkrupt, and from that event to her sepa- 
rate use, and to the children afterwards, that pro- 
perty in which he might have had, if not a bank- 
rupt, either a partial interest with her or a separate 
interest" (q). 

Again, Lord Eldon, in Brandon v. Robinson, said, 
" There is no doubt that property may be given to a 
man, until he shall become bankrupt. It is equally clear, 
generaUy speaking, that if property be given to a man 
for his life, the donor cannot take away the incidents 
to a life estate ; and, as I have observe, a disposition 
to a man until he shall become bankrupt; and after 
his bankruptcy over, is quite different from an at- 
tempt to give to him for his life, with a proviso that 
he shall not sell or alien it. If that condition is so 
expressed as to amount to a limitation, reducing the 
interest short of a life estate, neither the man nor his 
assignees can have it beyond the period limited" (r). 

But anownerof property cannot settle it upon himself, 
even for a valuable consideration, so as to shift it either 
upon bankruptcy or insolvency, or on his attempting 
to assign it. That this should be the case when there 
is no contract for valuable consideration is of course. 

(/)) 6 Sim. 102. (q) 8 Ve8. 856: (r) 18 Ve8. 429. 
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That third parties, as the wife or her family, cannot pur- 
chase this agreement with respect to the husband's pro- 
perty and yet can effectually settle their own in this 
manner seems strange ; but the authorities are clear. 

The judgment of Lord Eldon, C, affirming the deci- 
sion of Sir William Grant, M. R., decides the point. It 
is the case of Higinbotham v. Holme, ^^ The facts upon 
which this decree has been pronounced at the Rolls, 
are, that the husband of the petitioner at the time of 
their marriage was not indebted; and had no formed 
purpose of entering into trade ; but having been in- 
tended for the Church, he changed his purpose ; entered 
into trade, and became a bankrupt ; and the question 
is, whether a provision of this sort [that the estate 
shall go over to the wife and children], can be sus- 
tained against creditors. This settlement looks forward 
to a change of intention, to the purpose of becoming a 
trader; and looks forward expressly to the possible 
consequences of that purpose, and so looking forward 
to such change of purpose and to such consequences, 
it is a limitation by the effect of which the estate 
would go to the creditors : that change being adopted 
with the express object of taking the case out of reach 
of the bankrupt laws; and as to the consideration 
from the covenant of the father, which, though it may 
prove perhaps worth little or nothings is to be regarded 
as a consideration with reference to all the provisions 
of the settlement, though undoubtedly an annuity 
might have been provided by the settlement for the 
wife on all events, yet it is not competent to a party, 
giving a consideration for a contract, that is a direct 
fraud upon the bankrupt laws, to have the benefit of 

Q 2 
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it. I cannot assimilate this to the case of the wife's 
property limited until the bankruptcy of her husband ; 
that is, where she reserves a power over her own 
property ; or to the case of a lease made determinable 
by the bankruptcy of the lessees, that is a reservation 
by the owner of the property of a power over it" (s). 

Again, in Wilson v. Greenwood, there was a condi- 
tion that upon the dissolution of the partnership, in 
certain specified modes affecting one partner only, the 
other partner should be entitled to take his share, at 
a sum fixed by valuation and payable by instalments. 
This did not extend to the case of bankruptcy. But by 
a subsequent deed, it was made to do so. Lord Eldon 
held, that this subsequent deed was made in contem- 
plation of bankruptcy : but as to the question whether 
supposing the original deed had provided in this 
manner, if the partnership should be dissolved by 
bankruptcy, it being urged that a man could not by 
contract control the disposition of his property in the 
event of his bankruptcy: Lord Eldon said, "I will 
not say that such a provision would not be good ; but 
I have heard nothing to convince me that it would "(if). 

In Phipps V, Lord Ennismore, upon marriage, the 
husband tenant for life, covenanted not to sell or in- 
cumber his estates, and it was declared that if he 
should at any time sell or incumber them, or attempt 
so to do, the trustees should recefve the rents and 
profits, and apply them as they might think fit, for the 
maintenance and support of the husband, or his wife 
or children, or issue. The husband incumbered his 
estates, the trustees applied some of the rents and 

(«) 19 Vc8. 88. (0 1 Sw. 481. 
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profits to the maintenance of himself and children : 
the Vice Chancellor [Sir John Leach], ordered the 
Master to disallow such payments, whether for the 
henefit of the husband or the children. On appeal, 
Lord Lyndhurst affirmed the decision of the Vice 
Chancellor. His Lordship said, ^^ The only question 
which admits of doubt, is, whether the provision can 
be sustained against the incumbrancer, so far as re- 
gards the application of the rents and profits to the 
maintenance of the wife and children? It was ad- 
mitted on all hands, that the parties to the deed did 
not contemplate a fraud; but the transaction is, in 
its very nature fraudulent. Though the parties had 
no fraud in view, the deeds themselves are fraudulent. 
If the tenant for life procured any person to advance 
money to him on the security of the property, in that 
event, and on that event only, was the instrument in 
question to have operation. In point of law, the deed 
cannot be sustained. I concur therefore with the 
judgment of the Vice Chancellor" (u). 

In equity married women are entitled to peculiar pri- 
vileges, among which is the power of contracting that 
their property shall be incapable of alienation during 
the coverture. The question what constitutes an efiec- 
tual clause against anticipation in an ordinary settlement 
for the separate use of a wife, does not belong to this 
treatise, but the reader's attention should be called to the 
decision in Hyde v. Price ; there upon an agreement for 
separation, the husband agreed to pay to a trustee for 
the support and maintenance of the wife, an annuity 

(ti) 4Rttss. 131. 
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of £100 by quarterly payments. Lord Alvanley, M. R. 
said, that the wife could not alienate the property so 
appropriated, and destined for her maintenance by her 
husband ; he was of opinion that this was not property 
she was entitled to for her sole and separate use. 
There is a special trust upon it : she has no dominion 
over it, and her remedy for a misapplication is in this 
Court (v). No question, however, was made in a recent 
case as to the assignability of an allowance to the 
wife upon separation of £400 a year for main- 
tenance (w). 

There is no objection to the specific performance of 
articles of separation, arising out of the supposed ille- 
gality of the object, if they are entered into for a 
valuable consideration. The guarantee of a trustee 
against the debts of the wife, is considered to be 
a sufficiently valuable consideration. In Wilson t;. 
Wilson, Sir L. Shadwell, V. C, said, it would be the 
most idle pedantry in the world to affect to have a 
doubt upon the question ; because whatever might 
have been the original difficulty in coming to a con- 
clusion, that Courts of Equity would specifically per- 
form such agreements: it appeared to him that the 
matter is concluded by authority (x). 

Adultery by the wife will not prevent the Court 
from performing articles of separation any more than 
ordinary marriage articles. This was decided by Sir 
William Grant in Seagrave v. Seagrave (y). He said, 

(v) 3 Ves. 437. man v. More, 3 B. P. C. 378, the 

ito) Rochard v. Fulton, 1 Jones decision has been appealed from 

^atouchc, 444. and argued in the House of Lords. 

(x) 14 Sim. 405, and cases there (y) 13 Ves. 439; Buchanan v. 

cited, to which may be added Free- Buchanan, 1 B. & B. 203. 
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<4t is said this Court will never interfere in ikvour of a 
woman who has committed adultery, to enforce any 
right against her husband. That is not so. This 
Court does interfere for the purpose of enforcing the 
performance of marriage articles, though the husband 
may have proved that his wife is living separate £rom 
him in a state of adultery. In the case of Sidney 
V. Sidney (z)^ the Lord Chancellor inclined to that 
opinion, though it was not necessary to determine the 
point. But in Blount v. Winter (a), in 1781, the 
Court did specifically decree the execution of marriage 
articles, rtXig a provision for a woman whom her 
husband proved to be living separate from him in a 
state of adultery, the husband insisting upon that 
ground, that he was not bound to perform the articles." 

But if there be an agreement before marriage for 
the payment, out of the husband's estate, of an an- 
nuity to the wife, in the event of any separation taking 
place between them, the Court will not specifically 
enforce it. Sir Lancelot Shadwell, V. C, said, " If 
the bad conduct of the wife may be the contingency 
in which the husband will be bound to tnake the pro- 
vision, the contract must fidl altogether, for it is an 
inducement to the wife to be guilty of the most 
atrocious conduct, in order to entitle herself to the 
provision" (6). 

It is not against public policy to agree for a con- 
sideration not to apply to set aside a voidable mar- 
riage (c). 

(z) 3 F. W. 269. Sim. 244 ; but Bee S. C, 5 Hare, 397, 

(a) 3 P. W. 276. Mr. Cox'i and 5 M. & C. 243. 

note. (c) Wertby v. Westby, 1 Ck>an. 

(b) Cockaedge v. Cockaedge, 14 & Law. 537. 
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The Court itself will notice any illegality in the 
transaction, although not insisted on by the defendant. 
In Parken v. Whitby, Sir Thomas Plumer said, " Sup- 
pose a bill were filed for the specific performance of a 
contract for the purchase of a cargo of spirits, and it 
were to appear in the course of the evidence, that the 
cargo was smuggled; the Court would not shut its 
eyes to a fact so presented to it, even though neither 
party had put the fact in issue" (d). 

If an agreement is illegal, the Court will not only 
refuse specifically to perform it, but it will give no 
kind of relief, as for instance, an account, upon the 
footing of an illegal transaction. In Ex parte Mather 
and Watts v. Brooks (e), it was held that although, 
the transaction was so illegal that the Court could 
not execute the contract, yet where the result formed 
an item in an account, the Court would give effect to 
such result. ^^ It is sufficient to say," said Lord Cotten- 
ham, " that this case has been disapproved of by Sir W. 
Grant, in Knowles v. Haughton (/), and overruled 
by that case ; and it was clearly contrary to the prior 
case of Mitchell v. Cockbum" (g). It is therefore im- 
possible that a plaintiff can be entitled to any decree 
which shall be founded upon or growing out of an 
illegal contract (A). 

At law, if the consideration were illegal, the whole 
of the agreement is illegal, but if the consideration 
were good, and a portion only of what is agreed to be 
done were illegal, the Courts will give damages for the 

[d) T. & R. 371. (g) 2 H. Bl. 879. 

>) 3 Ves. 373 ; 8 Ves. 612. (A) Ewing v. OsbaldistoiL 2 M. 

V) 11 Ves. 168. &C.53. 
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noD-performance of the' legal part. In equity, if the 
agreement is wholly unexecuted, the Court must decree 
the whole to be performed or none, and therefore any 
illegality as to a part, prevents the Court interfering. 
But if relief is asked incidental to an executed agree- 
ment, where for a valid and valuable consideration, 
transactions partly legal and partly illegal, have taken 
place ; the Court gives relief as to the legal part. In 
Enowles v. Haughton (A), where the bUl was for an 
account of partnership transactions in the business of 
brokers and underwriters; the partnership as to the 
underwriting business being illegal, the account was 
directed of the broker's business only. In Mestaer v. 
Gillespie, and more recently in Davenport v. Whit- 
more, it was decided that an assignment of the ship 
and freight, which was void as to the ship on account 
of its being against the policy of the Ship Registry 
Acts, might yet be good as to the freight (i). 

Sir A. Hart, L. C. I., said "I have found no case in 
which a bargain, made in direct contravention of the 
policy of the Court, has been allowed to stand, merely 
because it had been submitted to for many years. 
There are many cases in which relief has been given 
after great lapse of time. The cases of Beaumont v* 
Boultbee (j)^ Randall v. Errington (k\ and Wood v. 
Downes (/;, are marked cases of this kind" (m). 

(A) 11 Vea. 168. (k) 10 Ves. 423. 

(0 11 Ves. 629; see p. 686, 2 (0 18 Ves. 120. 

M. & C. 177. (m) MoloDj r. L*£8trange, 

(j) 5 Ves. 485; 7 Ves. 599. Beatty, 415. 
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CHAPTER X. 

The Court wUl not enforce a Contract upon which 
there is an adequate Remedy at Law. 

Whbrb there is a remedy at law as well as in equity, 
the Court has a discretion in ^ving or withholding 
relief, according to the special circumstances of every 
case. 

It is laid down generally that the Court will not 
perform contracts relating to personalty, because da- 
mages at law are an adequate remedy for the breach 
of contract; but this rule can only apply to cases 
where damages at law are to be recovered, and where, 
therefore, the Court has this kind of discretion. 

If the plaintiff has no title at law, he can, as a 

matter of course, come into a Court of Equity to 

enforce a right. 

In Doloret v. Rothschild, the suit was to enforce 

an agreement for the delivery of scrip receipts for 
Neapolitan stock : the Vice Chancellor said, " I consider 
also that the plaintiff, not being the original holder of 
the scrip, but merely the bearer, may not be able to 
maintain any action at law upon the contract ; that if 
he has any title, it must be in equity :" and he over- 
ruled a demurrer to the bill (a). 

(a) 1 S. & St. 598. 
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In L3rnn v. Chaters, which was a bill for the specific 
performance of an agreement for the sale of a ship, it 
was objected, that the Court had no jurisdiction ; that 
it could not decree specific performance of a contract 
for a chattel. The defendant relied upon Brewster v. 
Clarke, in which no objection was taken to a bill for 
specific performance of an agreement respecting a 
ship, on this ground. Lord Langdale supported the 
bill, but on the ground that the money had not been 
paid, although a receipt had been given for it, which 
was an answer at law; the relief was, therefore, in 
equity only (6). 

But, although in all cases, equity will entertain 
a suit respecting a chattel where the plaintiff's title is 
only in equity, yet if the chattel has passed into the 
hands of a purchaser for valuable consideration, with- 
out notice, the Court can only put the plaintiff into 
such a position as to enable him to recover damages 
at law, as it is no part of the jurisdiction of a Court 
of Equity, to decree the payment of damages (c). 

The cases of contracts respecting personal chattels 
afford a fertile ground for discussion : the true princi- 
ple is, that if damages are an adequate remedy, equity 
will not entertain the suit ; a principle not confined to 
contracts respecting personal chattels, but extending 
to agreements of every kind (d). 

This principle is clearly dedudble from the decided 
cases on the subject. 

In Cud V. Rutter, Sir Joseph Jekyll, M. R., decreed 

(h) 2 Keen, 521. (d) Sec Flint v. Brandon, 8 

[e) Per Lord TLurlow. Lucas Ves. 159. 
0. Comerford, 3 B. C. C. 167. 
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the specific performance of an agreement to transfer 
South Sea stock : this was reversed by Lord Maccles* 
field, who said that a Court of Equity ought not to 
execute any of these contracts, but to leave them to 
law, where the party is to recover damages, and with 
the money may, if he pleases, buy the quantity of 
stock agreed to be transferred to him ; for there can be 
no difference between one man's stock and another's. 
It is true, one parcel of land may vary from and be 
more commodious, pleasant, or convenient than another 
parcel of land; but £1000 South Sea stock, whether 
it be A., B., C, or D.'s, is the same thing, and in no 
sort variant ; and, therefore, if he has a right, he may 
recover in damages, with which, when received, he 
may buy the stock himself (e). 

Lord Hardwicke says, "In general the Court will 
not entertain a bill for specific performance of stock, 
com, hops, &c. ; for as those are contracts which relate 
to merchandize, that vary according to different times 
and circumstances, if a Court of Equity should admit 
such bills, it might drive on parties to the execution 
of a contract, to the ruin of one side, when upon an 
action, that party might not have paid, perhaps, above 
a shilling damages. But, notwithstanding this general 
distinction between personal contracts and for goods 
and contracts for lands, yet there are indeed some cases 
where persons may come into Court upon contracts 
merely personal" (/). 

Mr. Cox, in his note to Cud v. Rutter, says cases 
of this kind depend so much on their own particular 



[ 



e) 1 P, W. 570. 

/} Buxton 0. Lbter, 3 Atk. 383. 
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ciicomstances, that it seems no general rale can be 
laid down {g). But I apprehend the general rule is, that 
wherever damages is an inadequate remedy, specific 
performance wiU be decreed of such a contract ; and 
that, unless it appears on the face of the bill, that 
damages will be a sufficient remedy, a demurrer will 
not be allowed. 

Where the prayer of the bill was, in the alternative, 
either that the defendant might transfer the stock to 
the plaintiff, or pay the difference: Lord Chancellor 
King overruled a demurrer to the bill, saying, that 
this case might at the hearing appear to be attended 
with such circumstances as might make it just to 
decree the defendant either to do one or the other (A). 

Things, which, according to the common law, are 
merely chattels, may yet have a peculiar value, and the 
reason of the Courts giving relief in the case of land, 
that the purchaser is entitled to have the actual thing 
contracted for, is just as applicable to many chattels. 

In Peame v. Lisle, Lord Hardwicke said, " As to 
the merits, a specific delivery of the Negroes is prayed ; 
but that is not necessary, others are as good ; indeed, 
in the case of a cherry stone very finely engraved, and 
likewise of an extraordinarily wrought piece of plate, 
for the specific delivery of which bills were brought in 
this Court, they could not be satisfied any other way ; 
their value arose on circumstances peculiar to them- 
selves ; but in other things, as diamonds, one may be 
as good as another*' {%). 

(g) 1 F. W. 571, Cox*8 edition. (i) Amb. 77. As to diamonds, 

(a) Colt 9. Netterville, 2 P. W. see Aimenes v. Franco, Dick. 149 ; 

303. See Forrest v. Elwes, 4 Ves. Timmins o. Frout, Dick. 387, inf, 

492, and the observations of Lord p. 241. 

Alvanlej in that case, p. 497. 
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The familiar cases of bills in equity for the delivery 
up of particular articles, such as the Pusey horn, by 
which the Pusey lands are held, the ancient silver 
altar piece belonging to the lord of the manor as trea- 
sure trove, the tobacco box belonging to a benefit dub, 
and a valuable picture, are instances of the Court en- 
forcing the trust by which the person holding the 
articles was affected, upon the ground that damages 
in an action of trover were an inadequate remedy (j). 

In Earl of Macclesfield v. Davis a bill was filed for 
the delivery of an iron chest, containing certain articles 
intended to be heir-looms, Lord Eldon said, "It is now 
too late, since the case of Fells v. Read, following 
Pusey V. Pusey, to discuss whether this Court will 
interfere for the specific delivery of a chattel ; and if 
it will in such a case, a fortiori^ the restitution of heir- 
looms must be decreed, upon which there never was 
any doubt" {k). 

Upon the same doctrine the jurisdiction of the Court 
is supported in the very common case of a bill for 
delivery of deeds or writings, suggesting that they are 
in the custody or power of the defendant; in very 
early times it seems to have been considered that the 
jurisdiction did not extend to cases where an action 
of detinue will lie (Z), but it was in common exercise 
in the reign of Queen Elizabeth (m), and in the pre- 
ceding reign an injunction was granted to deliver up 
plate (n). 

(j) Pasey o. Pusey, 1 Vem. (m) Glasien o. Massie, 21 & 22 

293 ; Duke of Somerset v. Cookson, Eliz., Gary, 109. 

3 P. W. 389; Fells v. Read, 3 Ves. (n) 5 & 6 Ph. & M., Lord Keeper 

70 ; Lowther v. Lowlher, 1 3 Ves. 95. HeaUi, Gary. As to the right to sue 

(A) 3 V. & B. 18. for deeds in equity, Jackson t?. But- 

{l) Dixon on Title Deeds, vol. 1, ler, 2 Atk. 306 ; Walwyn v. Lee, 9 

p. 175. Ve6.33; Growo.Tyrrel, 3 Mad. 179. 
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Now, the mode in which the person holding the 
chattels is constituted a trustee, whether by haying 
received them from the owner, or by having contracted 
to sell them, for valuable consideration, can make no 
difference. 

Accordingly, Lord Hardwicke says, ^^As to cases 
where the Court would compel a specific performance, 
a man may contract for the purchase of a great quan- 
tity of timber, as a ship carpenter, by reason of the 
vicinity of the timber, and this on the part of the 
buyer'' (o) ; in Mason v. Mason, articles for the sale of 
timber were carried into execution, and Sir John Leach, 
V. C, allowed the principle in a recent case (p). 

In ArundeU v. Phipps, Lady Arundell, with her 
separate estate, had contracted to purchase from her' 
husband certain statues, family pictures, and furniture. 
Lord Eldon observed, " Another ground upon which 
Lady Arundell is entitled to relief here is, that from 
the very nature of the property in question, the quan? 
tity and nature of the property alleged to be purchased, 
the purpose and object of the purchaser, it is quite 
impossible for her to have the benefit of it, if a bond 
fide transaction, unless she can specifically enjoy it; 
and this Court having, in many instances, interposed 
to protect the enjoyment of a specific chattel, the ques- 
tion is, whether the very object and subject of the 
contract do not make it necessary to consider, whether 
the Court cannot give the specific relief of fixing on 
the trustees the very property, instead of the amount 
in damages" {(])* 

g) Buxton v. Lister, 3 Atk. 383. 1824, 1 C. P. Coop. Ca. t. Cotten- 
) In Clavering o. Claverin^, ham, p. 499. 
MoBeley,224;Arkwrighto.StoveLd, {q) lOVea. 149. 
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In Nutbrown v. Thornton (r), the same kind of 
relief in respect of personalty was given upon a lease, 
the landlord advanced money to enable his tenant to 
stock his £Eirm, with an agreement that if more than 
the money advanced was in arrear, the landlord should 
enter and sell the stock. The landlord having entered 
with a view to put in force his remedy by bill of sale, 
the tenant filed a bill, praying that the possession of 
the stock and effects in the bill of sale should be 
restored to him ; Lord Eldon said, ^^ The circumstances 
of a trust by way of deposit, as in Fells v. Read (5), is 
not required in this instance to furnish the principle 
upon which the Court might be called upon to inter- 
pose ; for the law would make him a trustee ; and by 
the express contract, he would be so. The simple 
ground of the bill is, that the tenant bargained for 
the enjoyment of the farm for the purpose of agricul- 
ture : and, in fact, for the enjoyment of the stock for 
seven years. It is said the plaintiff might have da- 
mages, but how are damages to be estimated in such 
a case? The direction to a jury must be to give, 
not the value of these chattels merely ; but their value 
to this man, having this farm^ enabling him to use them 
for the purpose of cultivation ; and the very terms of 
the contract shew the landlord thought him not able 
to stock the farm without a very large indulgence 
through the whole term." 

In Doloret v. Rothschild {t) the bill, as we have seen, 
was filed to obtain the delivery of scrip receipts, and it 
was demurred to on the ground that the Court would 
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r) 10 Ves. 159. (0 1 S. & St. 598, see nip. 

*«) Ubi nqnn; p. 234. 
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not entertain a bill for the transfer of stock. Sir John 
Leach, V. C, in overruling the demurrer, said, " I am 
g£ opinion, that inasmuch as this bill prays a delivery 
of the certificates which would constitute the plaintiff 
the proprietor of a certain quantity of stock, the bill 
in equity will hold ; because a Court of Law could not 
give the property, but would only give a remedy in 
damages, the beneficial effect of which must depend 
upon the personal responsibility of the party.'' 

This doctrine, if it is to be relied on, would establish 
the jurisdiction of equity to perform contracts, in 
which damages would be an adequate remedy, on the 
ground of the damages being secured only by the 
personal responsibility of the defendant. 

It seems probable that, before the vendor has parted 
with the property which he has contracted to sell, the 
Court will so far act upon the contract as to restrain 
hun fix>m selling to any other person. 

Lord Hardwicke seems to have thought that a party 
having a specific right to certain goods, as diamonds, 
and shewing that they are in danger of being lost, 
might obtain an injuncticMi to restrain the disposition 
of them (m) ; and in Timmins v. Prout, Lord Camden, 
C, restrained the defendant before he had prayed 
time to answer, or was in contempt from selling 
diamonds, to which the plaintiff by his bill claimed a 
title (o). 

In Wood V. Rowcliffe, the case made by the bill was 
that certain specific chattels described in an inventory, 
were placed in the possession of Elizabeth Wright, to 

(«} Ximenes v. Franoo, Dick. (o) Dick. 387. 

149, see sup, 237. 

B 
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be held by her as the agent of the plaintiff ; and that 
in breach of her duty to her principal, she had con- 
tracted for the sale of these goods to a third party. 
The bill was demurred to, on the ground that damages 
at law were a full and sufGLcient remedy. The Vice 
Chancellor Wigram overruled the demurrer. He said, 
" The question is, whether a Court of Equity will not, 
at the suit of the principal, restrain his agent from 
parting with the possession of his property, by which 
the plaintiff's title would be embarrassed, if not de- 
feated? I have not the slightest doubt that the 
plaintiff is entitled to the protection of the Court, 
against the wrongful act which is threatened by his 
agent. I have known many bills to have been filed in 
the Court of Exchequer, formerly, on behalf of the 
owners of cargoes, to prevent improper dealings with 
the goods, by their agents, or persons in the situation 
of agents. The right to be protected in the use ot 
beneficial enjoyment of property in specie, is not con- 
fined to articles possessing any peculiar or intrinsic 
value" (w). 

If a party contracted to sell goods of no pe- 
culiar value, and was proceeding to sell them to 
another, would not this be a breach of the trust, with 
which by his first agreement, his conscience was 
bound? 

But in Doloret v. Rothschild, as we have seen, the 
circumstances that the scrip receipts were the only 

(to) 3 Hare, 304, affirmed by and compare Newell v. Townsend, 

Lord Cottenham, C, 11 Jur. 915, 6 Sim. 419 ; Rowe v. Wood, 2 Sw. 

but as to ^roceedi]]^ aeainst the 234 ; Langton r. Horton, 3 Beav. 

sheriffby injunction, see Jackson v. 464. 
Stanhope, 15 L. J., N. S. £q. 446 ; 
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means by which the party buying the stock could 
shew that he was the proprietor, and that the bill 
was for the delivery of these receipts, were sufficient 
grounds to support it. For whenever the contract 
between the parties is to give the one party the means 
of establishing his rights at law, Equity will interfere, 
thus in Wright v. Bell, the Court of Exchequer decreed 
the specific performance of an agreement to sell a debt : 
it was, in fact, merely decreeing an assignment of the 
debt to be duly executed, so that the assignee might 
recover the debt at law. The Lord Chief Baron 
remarked, that the contract was not for the payment 
of money, but to do that which will enable the plaintiff 
to recover the money (x). 

In Jackson v. Cocker, the bill was filed by the 
vendor for the specific performance of an alleged 
agreement for the purchase of certain shares in a 
railway company. The Master of the Rolls dismissed 
the bill, on the ground that it was a purchase of mere 
certificates, and that such purchase involved no such 
implied agreement as the bill was founded upon, but 
no objection was made because of the nature of the 
subject-matter of the agreement (y). 

In Duncuft v. Albrecht, the bill was filed for the 
specific performance of an agreement, to sell a certain 
number of railway shares. It was objected that the 
Court would not perform such a contract. But Sir 
L. Shadwell, V. C, decided that it would. He said, 
" The only question is, whether there has been any 
decision fix>m whence you can extract a conclusion, 

(x) Duiiell*8 Ex. Hesp, 100. See there died, 
the £ditor*8 note, and the cases (y) 4 Bear. 28. 

r2 
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that the Court will not decree a specific performance 
of an agreement for the sale of such shares ? Now I 
agree that it has been long decided, that you cannot 
have a bill for the specific performance of an agree- 
ment to transfer a certain quantity of stock. But in 
my opinion, there is not any sort of analogy between 
a quantity of SL per cent, or any other stock of that 
description, (which is always to be had by any person 
who chooses to apply for it in the market), and a 
certain number of ndlway shares of a particular de- 
scription ; which railway shares are limited in number, 
and which, as has been observed, are not always to be 
had in the market, and as no decision has been pro- 
duced to the contrary, my opinion is, that they are a 
subject with respect to which an agreement may be 
made which this Court will enforce" (-3^). 

In Adderley v. Dixon, the principle which is now 
contended for was made by Sir John Leach the ground 
of his supporting the bill; this was for the specific 
performance of a contract of sale of debts, proved 
under a Commission of Bankruptcy. "Courts of 
Equity," said the Vice Chancellor, " decree the specific 
performance of contracts, not upon any distinction 
between realty and personalty, but because damages 
at law may not, in the particular case, afford a com- 
plete remedy. Thus, a Court of Equity decrees per- 
formance of a contract for land, not because of the 
real nature of land, but because damages at law, which 
must be calculated upon the general money value of 
land, may not be a complete remedy to the purchasers 

(r) 12 Sim. 189, affirmed bj the Lord Chancellor. 
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to whom the land may have a pecaliar and special 
value. So a Court of Equity wiU not, generally, 
decree performance of a contract for the sale of stock 
or goods, not because of their personal nature, but 
because damages at law, calculated upon the market 
price of the stock or goods, are as complete a remedy 
to the purchaser, as the delivery of the stock or goods 
contracted for, inasmuch as, with the damages, he may 
purchase the same quantity of the like stock or goods. 
In Taylor v. Neville, cited in Buxton v. Lister (a), 
specific performance was decreed of a contract for sale 
of 800 tons of iron, to be delivered and paid for in a 
certain number of years and by instalments ; and the 
reason given by Lord Hardwicke is, that such sort of 
contracts differ from those that are immediately to be 
executed. And they do differ in this respect, that 
the profit upon the contract, being to depend upon 
future events, cannot be correctly estimated in damages 
where the calculation must proceed upon conjecture. 
In such a case, to compel a party to accept damages 
for the non-performance of his contract, is to compel 
him to sell the actual profit which may arise from it, 
at a conjecture price. In Ball v. Coggs (6), specific 
performance was decreed in the House of Lords, of a 
contract to pay the plaintiff a certain annual sum for 
his life, and also a certain other sum for every hundred 
weight of brass-wire manufactured by the defendant 
during the life of the plaintiff. The same principle 
is to be applied to this case. Damages might be no 
complete remedy, being to be calculated merely by 

(a) 3 Atk. 383. (b) 1 Bro. P. C. 140. 
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conjecture ; and to compel the plaintiff in such a case 
to take damages, would be to compel him to sell the 
annual provision during his life, for which he had con- 
tracted, at a conjectural price * * ♦. The present 
case being a contract for the sale of the uncertain di- 
vidends which may become payable from the estates 
of the two bankrupts ; it appears to me that upon the 
principle established by the cases of Ball v. Coggs, and 
Taylor v. Neville, a Court of Equity will decree specific 
performance, because damages at law cannot accurately 
represent the value of the future dividends: and to 
compel the purchaser to take such damages would be 
to compel them to sell these dividends at a conjectural 
price" (c). 

In Clifford v. Turrill, there being an agreement for the 
purchase of an annuity of £40 a year. Sir J. K. Bruce, 
V. C, decreed specific performance of the agreement 
and payment of the annuity for the future, although 
no security for its payment was directed. Lord Lynd- 
hurst, C, supported the decision; after noticing other 
objections, he said, " the only remaining point is, whether 
the Court will decree specific performance of an agree- 
ment, to grant an annuity not charged upon land, but 
a mere personal annuity. It was said that the party 
might go to a Court of Law and recover damages for 
the breach of the agreement, and therefore it was not 
a case for the interference of a Court of Equity. The 
answer to that is this : that there are several cases in 
which the contrary has been decided, and the point 
has been decided in the House of Lords. Damages at 

(c) Adderley v. Dixon, I S. & St. 607 ; Wright v Bell, ubi sup. 
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law would be estimated by a jury, according to 
the average duration of human life, but it might or 
might not be a sufficient compensation, as the party 
might live beyond the average period of life. Damages 
therefore would not necessarily be a compensation, I 
am, therefore, of opinion, that the specific performance 
of an agreement for a personal annuity can be had in 
this Court, and that this is a case for such a specific 
performance" (d). 

The cases aUuded to by the Lord Chancellor, ar^ 
some in which the growing payments of an annuity 
were ordered (e), and others where the point was 
considered as open to no dispute (/)• 

(d) 1 Y. & C^ C. C. 138,.before v. Wkffins, 10 Ves. 191. 

the Lord Chancellor, 9 Jar. 633. (/Jv aushan v. Thomas, 1 Bro. 

(e) Ladj Herbert v. Earl Powis, C. G. 558 ; Withy v, Cottle, 1 S. & 
6 Bro. P. C. 102 ; Lord Carbery St. 174, 

9. Weston, 5 Bio. P. C. 246; Cooke 
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CHAPTER XI. 

An unreasonable Contract^ upon which there can be 
relief at Law^ will not be enforced in Equity. 

It is frequently laid down that the specific perform- 
ance of contracts is discretionary: that the Court, 
knowing that a party may have such a compensation 
as a jury will award him in the shape of damages for 
the breach of contract, will not in all cases decree a 
specific performance (a). 

But this discretion is only exercised when damages 
can be recovered, and the general principle is more 
correctly enimciated by Sir J. K. Bruce, V. C, who 
says, " Where no legal invalidity aflPects the contract, 
the performance of it, in this Court, is matter of judicial 
discretion" (J). 

If there is no other remedy for breach of contract, 
than that aflforded by a Court of Equity, the Court 
must decide according to strict legal right. In Attor- 
ney General v. Day (c), Lord Hardwicke clearly stated 
the distinction. " The general rule certainly is, that 
this [decreeing a specific performance] is discretionary 
in the Court, but will not hold in the present, for that 
is generally in cases where there may be election of 

(a\ Flint o. Brandon, 8 Ves. 159. C, C. C. 54 ; see p. 64. 
(ft) Salisbury r. Hatcher, 2 Y. & (c) 1 Ves, sen. 222, 
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two remedies, by coining here for specific performance, 
or by action at law; whereas, here there can be no 
remedy at law; all arising under the acts of this Court, 
from that order [for sale] amounting to a decree. So 
that, if this Court does not carry it into execution, it 
cannot be at all." And, in Floyer v. Sherard (d)^ he 
said, '^ In the present case, there is no difference be- 
tween setting the agreement aside, and not ^ving 
relief. There is no way of coining at the dividends 
but in this Court, being equitable estate in the defend- 
ant; and, therefore, it is not coming into this Court 
for assistance; but as it is a grant of an equitable 
estate, it is necessary to come into this Court : there- 
fore, in a case of this Mnd, the Court is as much bound 
to give its relief as if it was a legal title, and an action 
brought at law." 

Sir Wm. Grant, in the case of Essex v. Atkins (e), 
(which was a suit against a married woman with respect 
to her separate estate) said, ^^ As it is only in Equity 
that the contract of a married woman with regard to 
her separate property can be at all enforced, the Court 
must of necessity decide upon its validity. The Court 
cannot leave the purchaser to his legal remedy ; for he 
has none : not to act is the same thing, in effect, as 
setting aside the contract. ♦ ♦ ♦ There is nothing 
in the evidence that would have entitled me to set 
aside the contract, if she had filed a bill for that pur- 
pose. The consequence is, that I must enforce the 
contract upon the plaintiff's suit." 

As to setting aside the agreement, we find the 

(d) Amb. 18. (0 14 Ves, ^42. 
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following rale laid down by Lord Hardwicke, in 
Willis V. Jemegan(/). ^^It is not sufficient to set 
aside an agreement in this Court, to suggest weakness 
and indiscretion in one of the parties who has engaged 
in it; for, supposing it to be in fSEict a very hard and 
unconscionable bargain, if a person will enter into it 
with his eyes open, equity will not relieve him upon 
this footing only, unless he can shew fraud in the party 
contraxitmg with him, or some undue means made use 
of to draw him into such an agreement." 

But when there are two remedies, and a discretion, 
it is a general rule that an unreasonable, hard and 
unconscionable agreement will not be enforced. 

Any circimistance of hardship in the defendant's 
situation, it is said, will incline the Court not to 
interfere, but to leave the plaintiff to lus legal re- 
medy (g). In Armiger v. Clarke (A), the Judges 
thought the objection of hardness more forcible in the 
case of a defendant, who was the purchaser, than if 
he were the vendor; because the vendor could get all 
that he asked by his bill at law. 

The doctrine is somewhat loosely stated by Lord 
Erskine, ^^ Though, firom want of attention, misrepre- 
sentation, and mistake, a party may have acquired a 
right at law, the Court will not, especially, if upon 
oilier circumstances the case is hard, decree a specific 
performance; but the law is open to him (i). Upon 
this subject, the Court is governed by a sound, not a 
capricious and arbitrary discretion" (j). 

(/) 2 Atk. 251. (0 Joynes o. Statham, 3 Atk. 

(g) Per Lord Brougham, C, in 388. 

Grould V. Kemp, 2 M. & K. 308. (j) Mason v. Armitage, 13 Vea. 

(A) Bunb. 111. 25. 
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Equity will not admit bills which would enforce the 
execution of contracts which would tend to the ruin 
of one party (i). 

The Court will not interfere to perform a hard bar- 
gain. In Eimberley v. Jennings, the agreement was 
so constructed, that if firom illness, or any other cause 
over which the defendant could have no control, he 
should become incapable of serving the plaintiffs, 
they had the option of either discharging him, or 
discontinuing the payment of his salary, and insisting 
that for the remainder of the six years he should not 
engage in the service of any other individual. " No- 
thhig," observed Sir L. Shadwell, "could be more harsh 
towards a young man, dealing with great traders, than 
that he should be allowed to enter into an agreement 
which placed him so entirely in their power. * * * 
It is a hard bargain, and therefore this Court wiU not 
interfere" (I). 

In Talbot v. Ford, a lease of mines contained a 
covenant on the part of the lessee, that in case the 
lessor, his heirs or assigns, should, at any time before 
the expiration or sooner determination of the lease, 
give notice to the lessee of his or their desire to take 
any part of the machinery at a valuation, the lessee 
should, at the expiration or sooner determination of 
the lease, give up the machinery to the lessor. The 
Vice Chancellor's opinion was, that the covenant was 
so injurious and oppressive to the lessee, that this 
Court ought not to interfere for the purpose of giving 
effect to it (m). 

(k) Buxton V. Lister, 3 Atk. (J) 6 Sim. 340; Croft v. Haw, 

383 ; Smith v. Morris, 2 B. C. C. 5 L. J. Rep., N. S. Eq. 305. 
311. (m) 13 Sim. 173. 
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Lord Thurlow was disposed to attach but little 
weight to such an objection to a specific perform- 
ance, and his language, although stronger than can be 
fairly borne out by the cases, shews that great caution 
is required in the application of the principle. ^^ I am 
not very anxious," said he, ^^ to discuss the point what 
bargains the Court will execute or not ; but when the 
Court has laid it down, as an article of the equity 
which men shall obtain here, and which they cannot 
obtain at law, that, instead of damages, they shall 
have a specific performance; and that every agree- 
ment must be performed, unless something at the time 
of making the bargain, or something done smce, is to 
amount to a waiver of it, at the time of carrying it 
into execution ; if you do not confine yourself within 
that limit, there are no bounds whatsoever; for rules 
ought to be fixed, and it would be calamitous that the 
matter should rest upon such loose expressions as hard 
and unconscionable: which expressions, unless they 
are properly applied, mean little or nothing." And, 
afterwards, he added, ^' I think that, without entering 
into the particulars of the case, the Master of the 
Rolls has done right; for no case can be cited, where 
parties have made a bargain with their eyes perfectly 
open, and no surprise whatever, as in this case, in 
which the Court has refused to decree a specific per- 
formance" (n). 

Lord Eldon once observed, "This case has been 
represented by the defendants as a case of hardship. 
* • * But, unless hardship arises to a degree of 
inconvenience and absurdity, so great that the Court 

(n) Adams v. Wearcs, 1 B. C. C. 567. 
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can judicially say, ^ such could not be the meaning of 
the parties,' it cannot influence the decision" (o). 
On another occasion Lord Eldon said, **The Court 
has always exercised the discretion of withholding its 
assistance from the performance of unreasonable agree- 
ments" (p). 

The principle upon which the rule of not performing 
an unreasonable agreement is founded, seems to be, 
that it is impossible to conceive a man intentionally 
entering into such an agreement. 

On this ground Lord Thurlow himself thought, that 
where a man, entitled to an estate of inheritance, 
agreed to make leases with a covenant for perpetual 
renewal, each lease to contain the same covenant for 
ever, that was a species of covenant not to be executed 
by the Court : it could not be supposed that this was 
intended ; Lord Eldon however held, that decided cases 
had established the rule, that such covenants were 
to be specifically performed {q). And neither Lord 
Thurlow nor Lord Eldon, would give any assistance 
in the nature of specific performance of an agree* 
ment, entered into among the members of a friendly 
society, which could not be fairly carried out so as to 
effectuate their intention, and the legal result of which 
the parties could not have foreseen (r). 

Li Coke V. Bishop, the defendant had entered into 
articles with the plaintiff, to settle upon him all his 

Co) In Frebble v. Boffhnrst, 1 hope v. Toppe, 2 B. P. C. 183. 

Sw. 309. iq) Willwi v. WilLm, 16 Vea. 

(d) Wood V. Griffiths, 1 Sw. 43 ; 216. 

fleelSike of Bedford d. the Trus- (r) Pearce v. Piper, 17 Vea. 1 ; 

tees of the British Museum, 2 M. Beaumont o. Mereoith, 8 Y. & B. 

& K. 552 ; Caryll v. Chamberlain, 180 ; Bucklej v. Cater, 17 Ves. 15. 
Vin. Ab. H. 14 Julj, 1721; Stan- 
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real and personal estate, which he had or should have, 
except £3000. A decree was made to settle all he 
then had ; but Lord Nottingham said, ^^ An attempt 
was made before me to have a new decree against the 
defendant to settle new acquisitions made by him ; but 
I did not think a Court of Conscience obliged to exe- 
cute such a strange agreement any further than it had 
been carried already, since it tended to the discourage- 
ment of all honest industry : so the suit failed" (s). 

So in a recent case, the Vice Chancellor Knight 
Bruce refused to assist in equity, a claim under an 
agreement made between two young officers of the 
Guards, that the one who died first should leave the 
survivor £3000. He said it was not such a demand 
as a Court of Equity would give effect to ; the docu- 
ments bore upon them every mark of improvidence (t). 

It is on the principle of the performance of con- 
tracts being discretionary with the Court, that parol 
evidence is allowed to rebut an application for specific 
performance (w). If there were no discretion, the same 
rule would prevail in equity as at law, that an agree- 
meirt proved by writing, cannot be disproved by parol 
evidence; if the Court, where alone relief could be 
obtained, allowed parol evidence to be received, which 
prevented the relief being granted ; this would be as 
effectual as admitting parol evidence to disprove the 
agreement having been made. 

Lord Hardwicke said, it being discretionary in the 
Court to decree specific performance or not ; has not 

(«) 3 SwanBton, 401. See ob- 0) Ryan v. Darnell, 1 Y. & C^ 

serratioDs of Lord Cottenham, C, C. U. 6. 

in Hill V. Gomme, 5 M. & C. 250, (ii) Legal v. Miller, 2 Veae/, 

p. 253. sen. 299. 
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the defendant a right to insist either on account of an 
omission, mistake or fraud, that the plaintiff shall not 
have a specific performance? It is a very common 
defence in this Court, and there is no doubt but it 
ought to be received, and quite equal, whether it is 
insisted on as a mistake or a fraud (p). 

Lord Eldon thought that fraud was, perhaps, more 
examinable at law, but he ^^ said all the doctrine of the 
Court as to cases of unconscionable agreements, hard 
agreements, agreements entered into by mistake or 
surprise, which therefore the Court will not execute, 
must be struck out, if it is true, that because parol 
evidence should not be admitted at law, therefore it is 
not to be admitted in equity, upon the question, whether, 
admitting the agreement to be such as at law it is 
s^d to be, the party shall have a specific execution 
or be left to that Court, in which, it is admitted, parol 
evidence cannot be introduced ; a very small research 
into the case will shew general indications by judges in 
equity, that that has not been supposed to be the law 
of this Court * *. The Court must be satisfied that 
under all the circumstances, it is equitable to give 
more relief than the plaintiff can have at law. It is 
competent to this Court, at least for the purpose of 
enabling it to determine whether it will specifically 
execute an agreement, to receive evidence of the cir- 
cumstances under which it was obtained" (w). 

(v) Joynes v. Statham, 8 Atkins, hend v. Stangroom, 6 Ves. 328, 
388. see pp. 333. 338. 

(to) In The Marquis Towns- 
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The Conduct of the Party seeking performance must 

have been correct 

The Court insists that tlie conduct of the party 
seeking its aid be free from all reproach: he must 
claim the assistance of the Court promptly, and prose- 
cute his suit with diligence : he must have been guilty 
of no fraud or misrepresentation, or unfidmess, or 
have even attempted anything of the kind. 

" A bill for the specific performance of an agreement," 
said Lord Manners, L. C. I., ^^ is an application to the 
discretion, or rather to the extraordinary jurisdiction of 
this Court, which I apprehend cannot be exercised in 
fevour of persons who have long slept upon their rights, 
and acquiesced in a title and possession adverse to their 
claim. Due diligence is necessary to call the Court 
into activity, and where it does not exist, a Court of 
Equity will not lend its assistance, it always discoun- 
tenances laches and neglect * * *. Upon the prin- 
ciples adopted by Courts of Equity, in respect to cases 
seeking a specific execution, I think the laches equally 
as strong against a plaintiff in not prosecuting, as in 
not commencing a suit" (a). 

In Stone v. Yea, which was a bill to enforce an 

(a) Moore v. Blake, 1 Ball & Beattj, 69. 
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agreement to contribute towards the expenses of a 
lawsuit, the contract had been made nearly twenty 
years before the bill was filed ; this lapse of time was 
urged as an objection to the bill. Sir William Grant 
observed, " With respect to the length of time, it is 
said, that being a contract under seal, it is not barred 
till twenty years have elapsed; but to that I can- 
not assent ; for if there be a contract under seal to 
convey an estate, the Court would not enforce it, if 
nothing had been done under it for a long time, 
although that time might be less than twenty years. 
Besides which, this suit is not to compel the payment 
of a legal debt under the contract, but to enforce the 
right of contribution, a collateral right depending upon 
the contract. Upon the general principle that parties 
are not to sleep upon their rights, I think it was in- 
cumbent on the plaintiff to shew why this suit was not 
commenced before; a much less lapse of time than 
twenty years is a sufficient ground for refusing relief 
in a case like this" (b). 

It is incumbent on a plaintiff asking for a specific 
performance, to shew that he has used due diligence, 
or if not, that his negligence has been acqui'esced in ; 
and it is not necessary for the party resisting the per- 
formance, to prove any particular injury or incon- 
venience; ** The question is," said Lord Alvanley, 
M. R., ^' whether the plaintiff has done enough to 
shew he took all the pains he could to be ready to 
carry into execution the agreement" (c). 

(b) Jacob, 436 ; Barrett v. Bla- (c) Gaest r. Homfray, 5 Ves. 

graye, 6 Ves. 104; Roper v. Wil- 818; Alley v. Deschamps, 13 Ves. 
liams, T. & R. 18. 225. 

S 
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But if the contract has been in fact, though not 
formally, executed, as in the case of an agreement for 
a lease, if the one party has entered into possession, 
and the other has received rent, the doctrine of laches 
does not apply. In Clarke v. Moore, the objection was 
urged on such a state of things, but Sir Edward Sugden, 
L. C. I., said, " I never before heard the doctrine of 
laches applied to a contract, which was in point of fact 
executed. This is not the case of a contract remaining 
in Jierij in the proper sense of the word ; but in the 
view of a Court of Equity, this contract amounts to a 
lease, the one party giving and the other taking pos- 
session, laches therefore, has nothing to do with the 
case. It is new to me to hear it argued, that because 
a party has neglected for a long time to call for the 
execution of a contract for a lease, he being in enjoy- 
ment of the benefit given to him by the contract, 
therefore he is not at liberty to enforce it at any time 
before the term expires" (d). 

We must be careful not to confound with ordinary 
cases of laches those decisions which give to a veiy 
short delay in coming to the Court, under certain 
circumstances, the effect of barring the right to relief. 

In Lloyd v. Collett, a delay of seven months in 
filing the bill for specific performance, after a demand 
by the purchaser for the deposit, induced Lord Rosslyn 
to dismiss the bill (e). In Heaphy v. Hill, where a 
lessee filed a bill for the specific performance of an 
agreement for a lease, two years after the defendant 
had given notice to the plaintiff of his intention not 

d) 1 Jones 4 Lat. 729. v. Caryll, 1 B. P. C. 27 ; Winfffield 

*) 4 Bro. C. C. 469; see Hayes v. Whaley, 2 B. P. C. 447. 
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to perform the contract, Sir J. Leach, V. C, dismissed 
the bill (/). In Wiatson v. Reid, where eleven months 
elapsed after the purchaser claimed his deposit, the 
same Judge (then Master of the Rolls) refused relief, 
because of the unreasonable delay in filing the bill (g). 

"These three cases," says Sir J. Wigram, V. C, 
"are direct authorities, that if one of two parties, 
concerned in a contract respecting lands, gives the 
other notice that he does not hold himsdf bound 
to perform, and will not perform his contract between 
them, and the other contracting party to whom the 
notice is so given, makes no prompt assertion of his 
right to enforce the contract, equity will consider him 
as acquiescing in the notice, and abandoning any equi- 
table right he might have had to enforce the contract, 
and will leave the parties to their remedies and liabilities 
at law" (A). 

The Court must be satisfied of the integrity and 
good fiiith of the parties seeking its aid (i). " The 
Court," said Lord Eldon, " in many cases has been in 
the habit of saying that where parties deal for an 
estate, they may put each other at arm's length : the 
purchaser may use his own knowledge, and is not 
bound to give the vendor information of the value 
of his property, as in the case that has been men- 
tioned (^'), if an estate is offered for sale, and I treat 
for it, knowing that there is a mine under it, and the 
other party makes no inquiry, I am not bound to give 



^ 



2 S. & St. 29. (0 Per Lord Ljndhurst, 

1 R. & M. 236. Tounge, 327. See Phillips v. Duke 

Walker v. JefiEreys, 1 Hare, of Buckingham, I Vem. 229. 

848 f see King v. Wilson, 6 B. 126. (j) 2 Bro. C. C. 420. 

Benson v. Lamb, 9 B. 502. 

s 2 
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him any information of it, he acts for himself and 
exercises his own sense and knowledge. But a very 
little is sufficient to affect the application of that prin- 
ciple. If a word, if a single word be dropped which 
tends to mislead the vendor, that principle will not be 
allowed to operate" (k). 

The Court will give no relief to a party who has 
been guilty of any fraud or misrepresentation: his 
conduct must be free from all imputation. In Gadman 
V. Horner (f), Sir WiUiam Grant, M. R., said, " Upon 
the evidence the plaintiff has been guilty of a degree 
of misrepresentation, operating to a certain, though 
smaU extent; that misrepresentation disqualifies him 
from calling for the aid of a Court of Equity, where 
he must come, as it is said, with clean hands. He 
must, to entitle himself to relief, be liable to no im- 
putation in the transaction." Again, in Clermont v. 
Tasburgh, Sir Thomas Plumer, M. R., uses similar 
language : " there is no authority anywhere, no case 
where the Court has, when misrepresentation was the 
ground of a contract, decreed the specific performance 
of it : and nothing would be more dangerous than to 
entertain such a jurisdiction. The principle on which 
performance of an agreement is compelled, requires 
that it must be clear of the imputation of any decep- 
tion. The conduct of the person seeking it must be 
free from all blame: misrepresentation, even as to a 
small part only, prevents him from applying here for 
relief" (m). 

Unless perfect good &ith has been kept by the 

(A) Jacob, 178. (m) 1 J. & W. 110; see p. 119. 

(/) 18 Ve«. 10, 
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party applying for the assistance of the Court, it will 
be withheld. In Beaumont v. Dukes (n), the plaintiff 
had made certain representations as to plans, which he 
said he intended to carry out, and upon the faith of 
these representations, the defendant swore that he had 
entered into the contract. The plaintiff did not shew 
that he had taken steps to carry out the projected im- 
provement, and the Court therefore, assuming he had 
done nothing, dismissed his Bill. In Scott v. Hanson, 
Sir John Leach says, " In a Bill for specific perform- 
ance, it is not suflScient to say, that the purchaser has 
been negligent, if the vendor who seeks the aid of the 
Court of Equity, has, in his conduct, been incorrect" (^)' 

Any real misrepresentation, made with an intention 
to deceive, will bar the plaintiff (p) in a suit for 
specific performance. If there were any evidence that 
proved the purchaser to have misrepresented the state 
of the land to a person desirous of purchasing it, that 
will rebut his equity of a specific performance of the 
agreement (q). 

In EUard v. Lord Llandaff, a man in consideration 
of the surrender of an old lease for lives, applied for 
and obtained an agreement for a new one, he knew at 
the time of his application that the last life in the first 
lease was at the point of death, Lord Manners, L. C. L, 
refused a specific performance of the contract. He 
asked — " Is it not against all principles of equity that 
one part}', knowing a material ingredient in an agree- 

(n) Jac. 423. See Craven v. (q) Per Lord Ilardwicke, How- 

TickeU, 1 Ves. jun , 60. ard v. Ilopkyns, 2 Atk. 371. Old- 

(o) 1 Sim. 14. See Rochfort v. field v. Round, 5 Yes. 508, is said 

Creswick, 2 B. P. C. 296. by Lord Manners (1 B. & B. 251^, 

(p) Pearson ». Knapp, 1 M. & to have been hardly acquiesced in 

K. 312 ; Brcreton r. Gowper, 2 B. by the profession. 
P. C. 535. 
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ment, shall be permitted to suppress it, and still call 
for a specific performance" (r). He, who undertaking 
to give information gives but half information, in the 
doctrine of a Court of Equity conceals (s). 

It is quite impossible for a Court of Equity speci- 
fically to perform the contract of a vendor, admitting 
that he did not choose to describe the subject as it 
was, lest an honest disclosure of its actual state should 
put it into the hands of a vendee at a lower price. A 
Court of Equity cannot lend its assistance to such a 
purpose (t). 

If an agreement for a lease has been obtained by a 
studious, artful and firaudulent concealment of the real 
purposes of the lessee ; which he knew the lessor would 
not have granted, except under the effect of that con- 
cealment, the Court would not enforce the perform- 
ance of the agreement (u). If a landlord, from motives 
of kindness to an old tenant, let to him a farm upon 
lower terms than he would let it to any other person, 
and that tenant being informed by the landlord, that 
he would not upon any account let that farm to a 
particular individual (from some clashing interests in 
mines), declaring himself to be a trustee for that 
person. The Court would pause long before it would 
execute an agreement under such circumstances (w). 

In the case of Nelthorpe v. Holgate (a:). Sir John 
Kelthorpe authorized his agent to enter into a con- 
tract for the purchase of an estate in the agent's name, 

(r) 1 Ball & Beatty, 251. 525. 

(s) 3 Sw. 73 ; Maddeford v. (w) Per Lord Eldon, 14 Ves. 

Austwick, 1 Sim. 89. 528 ; see Meade v. Webb, 4 B. P. 

(0 Per Lord Eldon, in Deve- C. 497. 

rell V, Lord Bolton, 18 Yes. 512. (x) 1 Coll. 203. 

(tt) Bonnet! v. Sadler, 14 Yes. 
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believing the seller less likely to treat with himself 
than with any other person, and to be likely to ask 
from him a larger price than from any other person. 
But it was not alleged by the purchaser that he would 
not have treated with Sir John, nor that he would have 
obtained a better price from him, nor was there any 
evidence to that effect. Sir J. K. Bruce, V. C, held that 
the vendor was bound by the contract. He said, ^^ By 
the law of this country, as administered in every Court 
of Westminster Hall, the mere act of contracting with 
another in the name of an agent, that agent making 
himself liable, and not disclosing that he does not in 
truth contract on his own behalf, is not forbidden, but 
may effectively take place." Of this there can be no 
doubt : but his Honour is reported to have added, " If 
this right be exercised from a belief, well or ill-founded 
that, were the realrelation bet ween the agent and his prin- 
cipal known, the other party would, from mere caprice, 
or unreasonably, or from a bad motive, decline to con* 
tract, or would use the knowledge for the purpose of 
extortion, that can make no difference." According 
to Lord Eldon, if the belief were well founded, and 
if the fact believed were true, it would make such a 
difference that the Court would refuse to sanction the 
agreement ; and in fact Sir J. K. Bruce's judgment went 
upon the circumstance, that the belief of Sir John 
Nelthorpe was neither alleged nor proved to be in 
conformity with the fact. This state of things would 
be no answer to an action at law, but it would be a 
ground to refuse the extraordinary assistance of a 
Court of Equity. His Honour said, "that if the vendor 
had asked if the agent was really contracting for him- 
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self, the answer, if false, might have been fatal to the 
contract." 

Sir Wm. Grant, in Featherstonhaugh v. Fenwick, 
where it was alleged that the lessor was unwilling to 
enter into the agreement for the renewal with one of 
the cestui que trusts of the lessee, said that it made 
no difference, and that he should declare the lessees 
trustees. He alluded to the case of O'Herlihy v. 
Hedges, where Lord Redesdale would not execute the 
agreement as against the landlord, the ostensible tenant 
being solvent, but his cestui que trust being objected to 
by the landlord and insolvent ; but his Honour refused 
to decide whether, even' in that case, he would have 
decreed the lessee specifically to perform the agreement 
for the lease (y). 

In Harris v. Kemble (z)^ Lord Lyndhurst said, 
*' According to the established principles of equity, 
parties who seek the special aid of the Court to 
enforce the performance of an agreement, must be 
clear of the imputation of fraud or deceit in every 
part of the transaction. Fraud and misrepresentation 
operate as a personal bar to the relief. Even in 
Courts of Law circumstances of fraud might amount 
to a bar against the recovery of damages. Certainly, 
it is so in equity as to specific performance." But it 
must be remembered, that in the case before him, the 
House of Lords hold the misrepresentation to be the 
foundation of the contract. 

Tn Fellowes v. Gwydyr (a), the plaintiff said he was 

(y) 17 Ve?. 298. O'Herlihy v. cap. 3. 

Hedges, 1 S. & L. 123. (a) 1 Sim. 63 ; 1 R. & M. 8S, 

(2) 6 Bligh, N. R. 730, revers- afFinned ou appeal without costa. 
jng 1 Sim. 111. See supra, Bk. T., 
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the agent of Lord Gwydyr, and upon that footing 
contracted with the defendant. Sir L. Shadwell said, 
^' If the plaintiff had been aware that the defendant 
Page would not have treated with any other person 
than Lord Gwydyr,-and for that reason, had concealed 
his own interest in the transaction, the relief might 
perhaps have been refused." 

Certainly this decision goes further in favour of a 
plaintiff who has not been strictly correct in his con- 
duct than any other. Lord Lyndhurst, in affirming 
the decision, said, that no injury to Page was proved : 
but if the plaintiff had intended to injure him by the 
misrepresentation, it would, according to other cases, 
have barred his right. 

In Clapham v. Shillito Lord Langdale, M. R., ex- 
pressed his opinion, that a party attempting to deceive, 
though not succeeding, could not obtain the extraor- 
dinary assistance of the Court in a bill for specific 
performance (6). 

This rule is only an application of the general prin- 
ciple of equity, that parties are not entitled to the 
assistance of equity beyond the law who have been 
guilty of such conduct. Another instance of its appli- 
cation is the case of an injunction asked for to protect 
a legal right. 

In Pidding v. How, the plaintiff had been in the 
habit of selling a mixture of tea, called Howqua's 
Mixture, and filed a bill to restrain the defendant 
from selling a different mixture under the same name ; 
this, primd facie^ the Court thought the defendant had 

(6) M. R. loth Feb. 1844, MS. The judgment is reported, 7 Beav. 
141. 
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no right to do. But it appearing that the plaintiff had 
been guilty of some misrepresentation, Sir L. Shad- 
well, V. C, said, " There has been such a degree of 
misrepresentation, which I take to be false, held out 
to the public about the mode of procuring and making 
up the plaintiff's mixture, that in my opinion a Court 
of Equity ought not to interfere to protect the plain- 
tiff tiU he has established his title at law. As be- 
tween the plaintiff and the defendant, the course 
pursued by the defendant has not been a proper one : 
but it is a clear rule, laid down by Courts of Equity, 
not to extend their protection to persons whose case 
is not founded on truth ; and as the plaintiff, in this 
case, has thought fit to mix up that which may be 
true with that which is false, in introducing his t«a to 
the public, my opinion is, that, unless he establishes 
his title at law, the Court cannot interfere on his be- 
half' (c). In Perry v. Truefit, Lord Langdale, M. R., 
said, *' I entirely agree with the observation made by 
the Vice Chancellor of England, in the case of Pidding 
r. How, relative to Howqua's mixture of tea : I do 
not think it is a favourable case for the interposition 
of this Court, to say the least of it, when a party, 
having bought a secret invented by a Mr. Leathart, re- 
presents to his customers and the world, 'that his 
admirable composition is made from an original recipe 
of the learned Von Blumenbach, and was recently 
presented to the proprietor by a very near relation 
of that illustrious physiologist' " (d). 

(c) 8 Sim. 477. H<^g r. Kirby, 8 Ves. 215 ; Wright 

(^O 6 Beay. 66; see p. 76 ; and v, Tallis, 9 Jur. 946. 



267 



BOOK II. 

ON THE MODE EST WHICH THE COUBT EKFOBCES THE 
S2ECIF1C PEEFOBMANCE OF CONTRACTS. 



CHAPTER I. 
The real Agreement must be substantially executed. 

It is the province of a Court of Equity to consider 
what is the real substantial agreement between the 
parties; if that is not executed, the Court wiU direct 
its performance ; if it has been executed, this fact is 
an answer to an application to a Court of Equity to 
decree its execution, and is a ground for the interpo- 
sition of the Court to prevent a use of the technical 
forms of law in other Courts, to claim damages for its 
non-performance. 

Accordingly, the circumstance that something has 
been done, purporting to be an execution of the 
agreement, will be no answer to a claim of specific 
performance of the agreement, if the alleged execution 
be not in accordance with it; thus, notwithstanding 
deeds have been made in execution of agreements, if 
they are not in accordance with the actual agreement, 
the Court will, and often does, reform them. 
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What the actual agreement is may be shewn by the 
terms of the agreement itself, or be implied from the 
nature of the contract. In the case of the Duke of Bed- 
ford V. the Marquis of Abercorn (a), Lord Cottenham 
said, " If a settlement had been actually executed, in 
conformity with these articles, and it could be shewn 
by proper evidence that some provision in it had been 
inserted by mistake, and contrary to the intention of the 
parties and to the contract previously made between 
them, it would have been within the province of this 
Court to have corrected the error and altered the settle- 
ment accordingly : " after going through the evidence, 
which was documentary, his Lordship continued: 
" There is therefore proof of the intention of the parties 
and of the agreement between them, and of the instruc- 
tions under which the draft of the agreement was pre- 
pared ; all concurring in this, that the estates were to be 
limited to the sons of the marriage in tail male and not 
in tail general. There are, therefore, ample materials 
by which the error in the articles may be corrected, and 
the real intention and contract of the parties ascer- 
tained. I have no hesitation, therefore, in directing 
that a settlement should be executed in conformity 
with such real intention and contract, and not accord- 
ing to those terms of the articles, which are proved to 
have been introduced by mistake. In the case of 
Jenkins v. Quinchant (b) a settlement actually exe- 
cuted between the parties was corrected, a consider- 
able time after its execution, by a letter which was 
proved to have formed the instructions from which 

(a) 1 M. & C. 312 ; see pp. 233-4. (h) 5 Ves. 596, note. 

See the cases there quoted. 
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the settlement was prepared, and which letter differed 
in a most material part from the settlement actually 
executed." 

So Lord Hardwicke directed a policy of insurance, 
which differed from the label, (which is a memorandum 
of the agreement, ) to be altered according to the label (c) . 

There is great difficulty in reforming a settlement 
by instructions, unless the supposition is distinctly ex- 
cluded that the parties did not come to some new 
terms (d) before executing it ; the act of execution of 
the settlement cannot be supposed to be done by people 
incapable of knowing what it contained ; if they did 
not choose to take the trouble to know, they would 
probably be bound (e). 

The object of a settlement being to provide for the 
issue of a marriage, the Court, in carrying articles 
into execution, always presumes that the parties meant 
to put it as much as possible out of the power of the 
parents to defeat that purpose, and to appropriate the 
estate. If, therefore, the agreement is to limit an 
estate for life, with remainder to the heirs of the body, 
the Court decrees a strict settlement in conformity with 
the presumable intention (/). 

An agreement in equity must be actually carried 
out, and its real substantial object must be effected, 

(c) Motteux V. the London As- & Lat. 660. 

snrance Company, 1 Atk. 545. So (e) Anon. Skinner, 159, re- 

abond joint at law is joint and ported in 1 Jones & Lat. 661, 

leyeral in equity. Thomas v, Fra- and judgment of the Lords in 

zer, 3 Yes. 399 ; Bum o. Bum, Duke of Beaufort v, Neeld, 12 CI. 

3 Yes. 573. A joint obligation & Fin. 248. 

SWen for a joint debt, previously (/) Blackbum v. Stables, 2 V. 

ue, is joint and several in equity. & B. 369 ; see also West v, Erissey, 

Sumner r. Powell, T. & R. 423. 3 B. P. C. 327. 
( J) Bunbury r. Lloyd, 1 Jones 
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and not that which seems to be the object. This is 
the rule in the case of bonds as a penalty against the 
breach of agreements to do or not to do particular 
acts, the Court performs the agreement. 

It may be that the penalty must be considered as 
of the essence of the contract, as where the contract 
would otherwbe be unreasonable and bad (^), for if 
the parties have agreed that the party shall do an act, 
paying the penalty, equity cannot interfere: this is 
therefore a question of construction (h). The case of 
Rolfe V. Peterson, was the case of a demise of land to 
a lessee, to do with it as he thought proper ; but if he 
used it in one way, he was to pay one rent, and if in 
another, another; this is quite a different case from 
an agreement not to do a thing with a penalty for 
doing it (i). 

It becomes obviously a question of some difficulty, 
when the covenant is to pay a rent for breaking up 
meadow ; if it is to pay a gross sum, there is no doubt ; 
but the general leaning of the Courts is to consider the 
rent as a penalty, and to restrain the act by injunc- 
tion. If the tenant does the act, he must pay the 
penalty, but the Court will interfere before he does 

Sir Edward Sugden, L. C. I., says, "Where the 
covenant is that he shall not do the act, and if he do, 
he shall pay a satisfaction or penalty, the Court will 
fasten upon his express contract, and will say, you 

(g) Magrane v. Archbuld, 1 (t) Per Lord RoBsljn, in Hard/ 

Dow. P. C. 107. V, Martin, 1 Cox, 27. 

(A) Woodward v. Giles, 2 Vem. (J) 1 Conn. & Law, 469 ; Webb 

119; Rolfe o. Peterson, 2 B. P. o. Clarke, Fonb.Tr. of Equity, 151. 
C. 86. 
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cannot fall back upon the penalty and say, I will 
break up your ground, and here is the £100. The 
ground on which the Court proceeds, is the real inten- 
tion of the parties : the jurisdiction of this Court to 
compel parties to do the very act which they have 
agreed to perform, has been productive of the best 
results, and has led to a system of good faith among 
Englishmen. Chilliner v. Chilliner (k), which has 
been cited, shews that it is settled, that though the 
penalty be small and the property large, yet you may 
enforce the agreement — it is considered an agreement 
independent of the penalty, and a Court of Equity 
will fasten upon it as such. That case went to the 
House of Lords, and the principle was fully es- 
tablished, and it contains within it the rule of the 
Court. The general rule of equity is, that if a 
thing is agreed to be done, and a penalty is given for 
securing performance to be enforced in case the party 
refuses to perform, the party will be compelled to do 
the act. If a man, for instance, give a bond to settle 
an estate, he must settle it ; so if there be an agree- 
ment for a sale and an action for damages for breach 
of it would lie, still a specific performance wiU be 
decreed ; when a man has agreed to do an act, he has 
no election, he cannot elect to pay the amount of his 
penalty and break his engagement. The general rule 
is laid down in Howard v. Hopkyns (Z), and in the 
same way, if a man covenants to abstain from an act, 
it would seem to follow he must abstain, because he 
has agreed so to do" (m). 

(A) 2 Ves. Sen. 528. (m) French v, Mascall, 1 Conn. 

(0 2 Atk. 371. & Law, 465. 
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This general principle of equity is illustrated by the 
view which has of late been taken respecting the effect 
of equitable charges. An agreement to charge land 
with the payment of a sum of money, is to be satisfied 
only by payment of the money, and confers all the 
powers necessary for securing payment by means of 
the land. 

If a man charges an estiate with the payment of a 
sum of money from an early period, the practice of the 
Court has been to direct a sale. In Shepherd v. Kent, 
the plaintiffs exhibited their Bill in Chancery against 
executors who were also devisees, to be paid a debt of 
£8000 alleged to be due upon a note under the hand 
of their testator, whereby he agreed to charge certain 
lands with the payment of that money, but which he 
had not charged therewith : the Court decreed a sale 
of the lands and payment of the debt out of the 
produce (n). 

The subject met with considerable attention in the 
case of Metcalfe v. the Archbishop of York. A vicar, 
whilst the statute of Elizabeth against charging bene- 
fices was repealed, charged his living with an annuity, 
and covenanted, if he should exchange his living, to 
secure the annuity by charging and demising the new 
living, and that in the mean time it should be charged 
with the annuity. He came into possession of the 
new living, but before he had executed a legal demise 
the statute of Elizabeth was revived, and the legal 
deed was rendered invalid. On a bill filed to enforce 
this charge, it was urged by the defendant, before Sir 
L. Shadwell,V. C, and Lord Cottenham on appeal, that 

(n) Colles, p. C. 253. 
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the whole doctrine of equitable charges rests on the 
right to specific performance, for a person having an 
equitable charge, has no estate or interest; that no 
action of covenant could be brought upon either 
branch of the covenant for the refusal to perform the 
covenant after the performance had become unlawful ; 
that it was no breach of the covenant at law, and that 
where there has been no breach at law, there can be 
no specific performance in equity. Lord Cottenham, 
affirming the decision of the Vice Chancellor, held 
that the charge was valid and subsisting ; that there 
was an equitable charge and a right to call for a legal 
charge; that the fact that the legal charge could not 
be made, could not afiect the equitable charge. ^^It 
was said for the defendant," observed his Lordship, 
^Uhat all equitable charges rest upon specific per- 
formance and the right to have a legal charge. This 
is by no means so. The equitable incumbrancer has 
totally different remedies. What right has an equi- 
table mortgagee by a deposit of deeds to ask for a 
legal mortgage?" (o). 

If in this case there had been no direction that, until 
the execution of the legal charge, the annuity should 
be charged on the living, it is probable that the 
covenant to make a legal charge would be considered 
to amount to an equitable charge. The argument 
for the defendant, therefore, could only have been 
supported, if there had been only the covenant to 
make the legal charge, and if that covenant had been 
originally illegal : but if an action had been brought 

(o) 1 M. & 0. 547. 
T 
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upon the covenant, before the statute of Elizabeth was 
revived, damages would have been recovered; had 
the covenant been originally and always illegal, then 
the expressions of Lord Eldon, in Prebble v. Bag- 
hurst (/?), that " unless there had been a breach of the 
bond at law, there could be no title in equity," might 
have applied. 

The language of the Lord Chancellor, " What right 
has an equitable mortgagee by a deposit of deeds 
to ask for a legal mortgage?' seems at first sight at 
variance with the language used by other Judges on 
this subject. His Lordship had previously, in another 
case, referred to the commencement of the doctrine 
of equitable mortgages. He said, "In the cases of 
Featherstone v. Fenwick, in the year 1784, and Har- 
ford V. Carpenter, in the year 1785, both cited in 
Eussell V. Russell (q\ we find Lord Thurlow saying, 
that a deposit of deeds entitled the holder to have a 
mortgage, and to have his lien effectuated. In Birch 
V. Ellames (r), the Chief Baron of the Exchequer says, 
" A deposit of title deeds as security for a debt, is 
now settled to be evidence of an agreement to make a 
mortgage, and such agreement is to be carried into 
execution by the Court." The decree in that case 
was, that the defendant should pay, or stand fore- 
closed and convey. In eo! parte Wright (5), Lord 
Eldon says, that a deposit of title deeds was evidence 
of an agreement for a mortgage, and that an equitable 
title to a mortgage was, in equity, as good as a legal 
mortgage. Such being the light in which Courts of 

(p) 1 Sw. 313. (r) 2 Anat. 428. 

(q) 1 Bro. C, C. 269. (*) 19 Ves. 255. 



ENTITLED TO ASK FOR A SALE. 275 

£quity view equitable mortgages by deposit of title 
deeds, it would seem to follow that the remedy to be 
aflEbrded to such mortgagees should, as nearly as pos- 
sible, correspond with that to which legal mortgagees 
are entitled ; and, accordingly, from the search which 
I have directed to be made as to the form of decrees 
upon such subjects, I find that such has bee^ the 
principle adopted {t). 

This language seems inconsistent with the distinc- 
tion afterwards laid down by the same high authority, 
between the rights of a legal and of an equitable mort* 
gagee : but that distinction accords with the language 
and decision of Sir John Leach, in Pain v. Smith. In 
that case the plaintiff, an equitable mortgagee by de- 
posit of title deeds, prayed for a sale of the estate. It 
was resisted on the ground that all the plaintiff could 
dflim was a legal mortgage. The argument for the 
plaintiff was, that the Court had always directed a sale ; 
and the case of Russell v. Russell was quoted. This, 
however, was no authority in the ordinary case, as 
the mortgagor had become bankrupt. The Master 
of the Rolls said, '^ If the contract between the plain- 
tiff and the defendant had been, that the deeds should 
be deposited as a security until a legal mortgage 
could be prepared, there would be ground for the 
argument of the . defendant ; but there being here a 
general equitable charge upon the property, the plain- 
tiff is entitled to a sale for satisfaction of that charge, 
and such has been the constant course of the Court, 
and the decree must be accordingly" (u). 

m Fer Lord Cottenham, M.R., (») 2 M. & K. 417-8. 

2M.&K. 419; seep. 421. 

T 2 
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This decree has been said, by high authority, to be 
manifestly wrong (v) ; but there are strong reasons in 
its favour, so far as it decreed a sale, though it cannot 
be supported in directing that sale to be immediate. 

What, in equity, is the nature of the contract be- 
tween the mortgagor and mortgagee? There is a 
debt and an agreement that the debt shall be satisfied 
by means of the estate pledged. But the ordinary 
remedy is foreclosure only, which is founded on the 
effect of a mortgage at law. The legal estate is for- 
feited by non-payment of the money at the time 
appointed ; equity interposes to permit the mortgagor 
to redeem after the forfeiture ; a decree of foreclosure 
is simply a bar to the mortgagor's equitable claim, and 
remits the mortgagee to his legal right. 

This cannot but be considered as a narrow view 
of the subject, even where the mortgage is a legal one. 
Lord Erskine remarked the limited application in this 
instance of the doctrines of equity; he said, ^^ that the 
Court, in one respect, does not act altogether up to its 
own principle in the case of a mortgage. What I mean, 
by presuming to say the Court has not acted up to its 
own principle, is this : that perhaps, instead of a fbre< 
closure, a decree for sale of the estate would be more 
analogous to the relative situation of lender and bor- 
rower ; and I am informed by Lord Redesdale, that 
such is the course in Ireland : a decree for sale instead 
of a foreclosure; and, if the sale produce more than 
the debt, the surplus goes to the mortgagor; if less, 



(v) Per Sir L. Shadwell, Y. C, Brocklehurst v. Jessopp, 7 Sim. 
458. 
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tike mortgagee has his remedy for the difference" {w). 
Tins was the doctrine of the Civil Law (x). 

But however unwilling Courts of Equity have been 
to act upon their own principles in the case of a legal 
mortgage ; they seem to have given full effect to them, 
if required, in the case of equitable mortgages. They 
have enforced specifically the contract for paying the 
debt by means of the particular estate charged. In 
an early case, upon a defective security, the Master 
of the Bolls said, it was often referred to the Master 
to set a valuation on the estate, and the plaintiff was 
to take it pro tanto (y). In this case of Dashwood r. 
Bithazey, a case of Nosworthy v. Maynard was men- 
tioned, where the security being defective, the cause 
stood over, and the plaintiffs filed a supplemental bill, 
and prayed a sale. The practice 9eems to have been 
adopted in Smith v. Nelson {z\ Meux v. Feme (a), 
and Spring v. Allen (6). 

Some of the cases of sales being decreed at the 
suit of an equitable mortgagee, such as Russell v. 
Russell (c), are where the mortgagor had become bank- 
rupt ; and others, as Brocklehurst v, Jessopp (d), and 
Thorpe v. Gartside ie\ where he had died before the 
filing of the bill, these of course do not establish the 
general rule. 

But the decree made by Lord Langdale, M. R., in 

(w) Pen7 V, Barker, 13 Ves. (a) 5th Feb. 1818; see 2 K. & 

198. K. 422. 

{x) See Powell*B Law of Mort- (h) 12th Feb. 1830; see 2 M. & 

gages, edited hj Coyentry, n. K. 422. 

961, n. • (c) 1 B. G. C. 269. 

(y) Mo8. 196. (/) 7 Sim. 438. 

\z) Seton's Forms of Decrees, (e) 2 You. & C. 730 ; see also 

p. 1 80. Greenwood v. Firth, 2 Hare, 241, n. 



278 



BIGHTS OF LEGAL MOBTGAGEE. 



Mellerji;. Wood (/), which directed sis months' time 
to be allowed to an equitable mortgagor, and in default 
of payment in that time, the estate to be sold, was 
made by his Lordship after consultation with Lord 
Cottenham. Keys v. Williams (g)isto the same effect, 
and although the decisions with regard to the right 
of an equitable mortgagee are not uniform (A) ; yet it 
seems established that he is entitled to a sale, unless 
his rights are limited by an agreement that he is only 
to be entitled to a legal mortgage (i). 

And it may be questioned, whether a legal mort- 
gagee is not entitled, upon the implied agreement in 
the mortgage to have the debt discharged out of the 
land, to ask for a sale, and whether, at the present 
time, the Courts would not grant such a prayer. 



(/) I Keen. 16. This was a 
ixiortg9Lse of a leasehold interest : 
as to the remedies of a morteagee 
of chattels ; see Dyson v. Morris, 
1 Hare, p. 422 ; Slade v. Rigg, 
3 Hare, 35. 

(g) 3 Yon. & C. 55. 

m Per Sir J. Wigram, V. C, 
in Lister o. Turner, 5 Hare, 281 ; 



see p. 293. In Perry v, Keane, 
Goote on Mortgages, 2nd ed. 713, 
the defendant contended that the 
plaintiff, an eanitable mortgagee, 
was onlj entitled to a sale, and 
not to a foreclosure, but a fore- 
closure was decreed. 
(0 Hiem o. MUl, 13 Yes. 114. 
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CHAPTER 11. 

If the Contract fuzs been aubstanticUly execiUedj the 
form of its execution is immaterial. 

If the party, bound by agreement, to do certain acts, 
has done acts which are equivalent to a perfonnance, 
or are intended by him to be taken in satisfaction, 
of the obligation, this state of things amounts to an 
answer to a bill for specific performance. 

In the case of Chapman v. Dalton (a) at law, it was 
said, agreements may be said to be performed when 
the intent is performed, though it be not according to 
the words. 

The distinction between performance and satisfac- 
tion is, that the former is the performance in specie 
of the agreement ; the latter is where the contracting 
party has done something in lieu of the thing con- 
tracted for. Performance is a question of fact : satis- 
faction is not only a question of fact, but also a 
question of intention. The distinction has been gene- 
rally admitted as one of importance; the question in 
cases of performance is, whether the agreement entered 
into has been performed ; the question in cases of satis- 
faction is, whether the obligation was intended to be, 
and ought to be deemed satisfied by the acts. Lord 
Thurlow in one of his reported judgments, seems to have 

(a) Vin.Ab. 5.510. 
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considered, that the question of intention was to be 
entertained in both cases. In Rickman v. Morgan, 
he said, ^^ This proviso seems to get rid of the cases 
upon the head of satisfaction, which have been decided 
upon the head of intention ; as when a man has con- 
tracted to pay to A., on his death, a certain sum, and 
he does an act in discharge of that obligation, many 
questions have arisen, how far it was his intention to 
exercise his benevolence, or to apply himself in dis- 
charge of the contract. In support of the argument 
from the circumstances of intention, the burthen of 
proof must lie upon those who would discharge them- 
selves of the obligation, because such a gift is a 
bounty prima fade^ and cannot be turned round but 
by strong circumstances of a contrary intention, as in 
the case of a bond debt. I also lay out of the ques- 
tion cases of performance ; they ultimately turn upon 
the head of intention : for if a man has done that 
which is apparently tantamount to what he cove- 
nanted to do, yet if he did not intend it as equivalent, 
or in performance, it would be idle for the Court to 
say, he meant it as such : therefore I have been at a 
great loss to make a broad and useful distinction 
between satisfaction and performance, because of the 
intention of the testator: it is consequently a per- 
formance, and if that is the very thing contracted to 
be done, it is a proof that the party under the obliga- 
tion has done it in conformity to such obligation, and 
[it] is then to be deemed a performance, because there 
is no doubt of it" (6). This doctrine is undoubtedly 

{h) 2 B. C. C. 395 ; see Yin. Ab. 5. 606. 
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correct, but the distinction between performance and 
satisfaction is of great importance ; because the ontM 
probandi as to the intention lies on different parties 
in the two cases. In the case of satis&ction, that 
i8, something which neither at law nor in equity is an 
actual performance of the contract ; unless it is pre- 
sumed firom circumstances, or proved that the inten- 
tion was that the benefit should be taken in satisfaction 
of the obligation, it will not be assumed. In the case 
of actual performance at law or in equity, unless it 
be proved and properly deduced from circumstances, 
that it was not intended to be in performance, it will 
be assumed that it was so done. Lord Thurlow seems 
only to argue that proof of intention is admissible in 
both cases; and, indeed, in another case (c), he acted 
upon this distinction, and excluded the question of 
intention in a case of performance : he says, ^^ [the 
husband] having contracted to leave [the wife] her 
a sum of money, and having actually left it, the 
question is, whether he has not performed his cove- 
nant, although he might possibly mean to do a dif- 
ferent thing" {d). 

" In Lee v. Cox and D' Aranda," {e) said Lord Al- 
vanley, ".and the other cases where a person cove- 
nanting to leave a sum of money has not done so; 
but has left his property to descend, so that an equal 

(c) HajDefl V. Mioo^ 1 B. C. C. faction will never be presumed, 
131. althougk a part-performance will 

(d) Another distinction is made be. See notetoBIiandjv.Widmore, 
br Mr. Cox, that satisfaction im- 1 P. W. 324. 

plies the doing of something equi- (e) 3 Atk. 419. 

Yalent» and therefore a part-satis- 
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or greater sum would go according to the covenant. 
Lord Hardwicke held it not a satisfaction, and rightly. 
This [case] cannot be held a performance : there is a 
different time of comm^icement. K it is not a per- 
formance, can this Court, according to the rules, 
construe it as intended as a satisfaction? for it is a 
question of intention" (/). It is to be remembered 
that the question, whether there was a performance or 
not, being decided, the rights of the party are decided ; 
whilst, on the other hand, the utmost effect of an in- 
tended satisfaction by will, that cannot be considered 
a performance, will be to raise a case of election. 

The cases of Blandy v. Widmore, and Lee v. Cox 
and D'Aranda, are generally considered as authorities 
upon this question. In both cases the husband cove- 
nanted to leave a certain sum to the wife, and died 
without a will ; but the widow's share, under the Sta- 
tute of Distributions, amounted to a larger sum. The 
Court, in both cases, held that this was a performance 
of the covenant. Lord Kenyon thought there was a 
legal performance of the covenant. Lord Eldon thought 
that the covenant must be considered in a different 
light from an ordinary obligation. He says, " Those 
cases are distinct authorities, that where a husband 
covenants to leave, or to pay at his death, a sum of 
money to a person, who, independent of that engage- 
ment, by the relation between them and the provision 
of the law attaching upon it, will take a provision; 
the covenant is to be construed with reference to that ; 

(/) RichardBon v. Elphinstonc, 2 Ves. jun. 463. 
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and the Court will not look upon the slight difference 
between leaving and paying, or whether payment is 
to be within three montlu9 or six months'' (g). 

Lord Hardwicke states, that where a party to a 
deed is obliged to do a particular thing for the benefit 
of another, and he does a thing equally satisfactory, 
the intent of the original obligation being answered, 
the Court will presume a satisfaction by implication (A) ; 
but this is, in fact, performance in equity of the obli- 
gation. So a legacy will not satisfy a debt, unless 
from its perfect equality, it is equivalent to a payment 
of the debt (i). 

In the case of a parent bound to pay a portion for 
a child by settlement, it is decided that a little dif- 
ference between a portion and a legacy as to the time 
of payment, shall not prevail against the presumption 
of an intended satisfaction (j). 

This is founded on the principle of the CivU Law, 
which has been adopted by the law of England ; that 
where a legacy is given by a parent to a child, it is 
deemed a portion, and therefore carries with it these 
qualities, that it is a deliberate distribution among his 
children of such portions, as he thinks fit. If therefore, 
the child has already a portion provided for it, either 
by settlement on the father's marriage, or by advance- 
ment by the parent, that is to be taken as part of the 
portion (A). Courts of Equity lean against double por- 
tions not in favour of the eldest son, but for the family, 

(g) Garthshore v. Chalie, 10 Ves. 529 ; Chauncey's case, 1 P. W. 408, 

1 ; see Rhodes r. Rhodes, 1 Ves. and Mr. Cox's note, 

jun. 97. U) Barclay c. Wainwright, 3 

(A) Weyland r. Weyland, 2 Atk. Ves. 462. 

632 W Ellison v. Cookson, 1 Ves. 

(i) Per Lord Alvanley, 3 Ves. jun» 100. 



^ I 
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and to preserve the estate in as ample a condition as 
the provisions will admit, for the benefit of all claiming 
under the limitations of the estate (Q. Sir William 
Grant, in Wetherby v. Dixon, states the doctrine in this 
way, ^^ I know of no general rule that a second gift 
must be understood to be a substitution for a former 
one, and not in addition to it ; but it has been reason- 
ably enough presumed, that a man does not mean to 
pay twice the same debt ; and Judges in equity have 
been in the habit of giving the name of debt to a por- 
tion given by a father to a child (not, perhaps, with 
great propriety in a country, where there is no daim 
to anything in the nature of legitim), and thence a 
presumption has been raised against the intention of 
the fether to give two portions." 

When it comes to be a question between parent and 
child, small circumstances which, with regard to third 
persons, would be sufficient to repel the presumption, 
have not that force (n). A gift of a rent-charge by 
deed, was held to amount to satisfaction of a pecuniary 
legacy given by will {o). Sir William Grant held a 
bequest of a share in powder works, to be made up 
in value £10,000, to be a satisfaction of a portion of 
£2000 (p). The doctrine as to children is the same, 
where the provision for the child arises not fix)m a 



(I) Per Lord Commissioner Ejre, 
Blake v. Bunbury, 1 Yes. jun. 614 ; 
see also Finch v. Finch, 1 Ves. jun. 
634. 

(ft) Sparkes v. Cator, 3 Yes. 
535 ; Monck v. Lord Monck, 1 B. & 
B. 29; Hinchclifie v. Hinchcliffe, 
3 Ves. 527 ; see Wood &. Briant, 2 
Atk. 521 ; Seed v. Bradford, 1 Ves. 
Sen. 501 ; Chave v. Farrant, 18 
Yes. 8 ; Drewe v. Bidgood, 2 S. & 



S. 424; and compare Hayes v. 
Gaurj, 2 J. & L. 280. 

(p) Williams v, Duke of Bolton, 
1 Dick. 405, 4 Dr. & W. 225 (») ; 
see Walcot v. Bloomfield, 4 Dr, & 
W. 211. 

(p) Benffough v. Walker, 15 
Ves. 507; Yates v. Lewin, CoUes, 
P. C. 172; Fourdrin ». Gowdey, 3 
M. & K. 409. 
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settlement made od the marriage of the parent, but 
in a settlement made by the parent, at the marriage of 
the child. " The rule of the Court," says Sir John 
Leach, M. R., ^^ is, as, in reason, I think it ought to 
be, that if a father makes a provision for a child by 
settlement on her marriage, and afterwards makes a 
provision for the same child by his will, it is primd 
faciej to be presimied that he does not mean a double 
provision; but this presumption may be repelled or 
fortified by intrinsic evidence, derived from the nature 
of the two provisions, or by extrinsic evidence" (y), 
and this holds in case of a person placing himself in 
loco parentis to a child (r). 

The rule is different in the case of a wife. In three 
cases her claim was allowed, and Lord Alvanley, in 
deciding a fourth in her favour, after referring to 
them, said, ^^ I am not to be understood to go upon 
cases of provisions for children ; for they stand upon 
a different ground. These three cases are nearly upon 
the same footing as the case of a bond debt due to a 
stranger" (s). 

In a late case, it was held by Sir E. Sugden, L. C. L, 
there being a covenant that the wife should have half 
of the real or personal property the husband died pos- 
sessed of, that she was not entitled to dower, nor to a 

(g) Weall r. Rice, 2 B. & M. tion to the literal effect of the in- 

267, and foUowing cases. Sir £. stmment itself. 
Sugden, L. C. I., denied that the (r) Booker r. Allen, 2 R. & M. 

admission of extrinsic eyidence was 270 ; Powys v. Mansfield, S M. & 

right. Hall v. Hill, 1 C. & L. Cr. 359 ; rym r. Lockyer, 5 M. & 

154; bnt parol evidence is alirays Cr. 29. 

admitted to rebut a presumption (s) Richardson r. Elphinstone, 

of law arising under a written in- 2 Yes. jun. 464. 
stmment, allSough not in opposi- 
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distributive share of the personalty (t). In Goldsmid v. 
Goldsmid, the husband covenant^ to pay a fixed sum 
to the widow, and left his property to be distributed 
at the discretion of the executors, they disclaimed; 
the widow claimed under the covenant and under the 
statute. Sir Thomas Plumer said, « The rule is clearly 
this : that the distributive share of the widow, in the 
case of absolute intestacy, is considered as performance 
of a covenant by which the husband had undertaken, 
that she should receive a fixed sum at his death, pro- 
vided that her share is equal to the sum. I state that 
the question is at restj because I consider that the 
rule conclusively established by the case of Blandy v. 
Widmore («), in which the judgment of Sir John 
Trevor was affirmed, and, on a rehearing, re^affirmed 
by Lord Cowper. More than a centuiy has smce 
dapsed, and the subject has been frequently under 
the review of the most distmguished Judges, of Lord 
Hardwicke, Lord Thurlow, Lord Alvanley, and the 
present Lord ChanceUor [Eldon] • •; and, though the 
subsequent authorities of Haynes and Mico {v\ and 
Devese and Pontet («;), have decided that, in the case 
of testacy, what was given should not operate as per- 
formance or satisfaction of what was due, those de- 
asions, grounded on particular circumstances, are so 
far from impeaching the rule, that they expressly 
recognise it. The only question now is, whe^er a 
distmction can be made in the present case." His 

L ^295°*^*°" '• ^"^'^ * ^- * (") • »«>• C. C. 129. 
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Honor said, " the principle of the decisions was that of 
performance, that the widow obtained that for which 
she contracted. K she has received the sum stipulated, 
and at the time stipulated, namely, on the death of 
her husband, from his assets, the contract is per<- 
formed;" and his Honor considered the case before 
him was a performance of the contract, and decreed 
accordingly (x). 

It is an important question, when from the dif- 
ferences in the time or certainty of payment, the case 
is not one of performance, but can only be one of 
satisfaction, whether an obligation in fetvour of any 
but children, can be presumed as satisfied by a 
legacy. Lord Eldon (y) thought it impossible to 
state a slighter difference than that upon which Lord 
Thurlow relied in Hayries v. Mico, and seemed hardly 
to be satisfied with Lord Kenyon's decision, in 
Devese v. Pontet. But the doctrine of Lord Alvanley 
undoubtedly was, that unless the bounty to a wife, 
(and of course the principle applies more strongly to 
the case of a stranger ), amounted to a performance of 
the contract, it could not be held a satisfiiction, for 
that would be to raise an implication, which the law 
did not raise in the case of a wife (z). 

In Hales v. Darell, Lord Langdale, M. R., held that 
the question was not whether the covenants, into which 
the testator had entered in favour of his sisters for 
valuable consideration, had been performed by his 
will, but whether these were intended to be, and ought 

(x) Goldsmid o. Goldsmid, 1 Sw. (y) 10 Ves. 14. 

211. The cases are collected in (z) Richardson v. Elphinstone, 
Mr. Swaaston^s note. 2 Ves. Jun. 414. 
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to be deemed satisfied by the provisions contained in 
it. His Lordship said, " The question, therefore, ap- 
pears to me to be a question of satisfaction; and 
although there are, unfortunately, inconsistent autho- 
rities which seem applicable to this subject, it suffi- 
ciently appears, that primd facie^ the testator must be 
taken to have intended bounty, and that gifts, even 
more than equivalent in beneficial interest to satisfy 
the obligations, are not to be deemed satisfaction, if 
there are circumstances, even slight circumstances, 
which lead to a different conclusion :'^ (a) his Lord- 
ship decided the case on the language of the will; 
and, it is submitted, that upon the authorities as to 
an obligation in favour of a third party, if the provi- 
sion by will does not amount to a performance, it is 
for the party, setting up an intention of satisfaction 
to prove it, for it will not be presumed. 

In Lang t;. Lang, the husband engaged on marriage 
to settle £4000 on the wife and the issue of the mar- 
riage. Sir L. Shadwell, V. C, thought the wife might 
have filed a bill in her husband's lifetime to compel 
him to invest the money, and declared the wife enti- 
tled (there being no children) to the £4000, and also 
to her distributive share under the husband's intes- 
tacy. There was here no performance of the covenant, 
and his Honor distinguished this case from that of Lee 
V. Cox and D'Aranda (6). 

The doctrine of satisfaction, however, cannot be 
applied even to the case of a child, when there is no 
similarity, as in that case there must be uncertainty 
as to the intention. 

(a) 3 Beav. 324, see pp. 831^. (5) 8 Sim. 4^. 



THB BEQUEST OF A RBSroUE. 289 

Lord Hardwicke says, "The thing given in satisfac-* 
tion must be of the same nature and attended with 
the same certainty as the thing in lieu of which it is 
given ; and land is not to be taken in satisfaction for 
money; nor money for land" (c). Sir Wm. Grant 
says, " The cases were all cases in which the testator, 
without reference to the pecuniary value of the thing 
he was giving, has given it ; and the question was, whe- 
ther, as upon entering into a computation of the value 
of the thing given, it turned out equal to the portion 
or the legacy, it should be taken as a satisfaction? 
The testator not having indicated any idea of his own, 
whether it was or was not correspondent in value to 
the debt which he owed, or the legacy he gave" (d). 
In the cases of Devese v. Pontet and Barrett r. Beok** 
ford, bequests of residue to a wife were held not to 
be satis&ction of covenants to leave money, and Sir 
Wm. Grant distinguishes between these cases, as debts, 
and that of a portion, and says, that neither Lord 
Hardwicke nor Lord Rossljoi say, that under no given 
circumstances could a residue be a satisfaction of a 
portion (e). Lord Langdale, M. R., decided, in a late 
case, that a bequest of a residue was a satis&ction 
of a portion. He said, if a moiety of the residue 
exceeded the value of the stock secured by the bond 
of the testator on the marriage of his daughter, and 
if there be nothing so far inconsistent between the 
limitations of the stock secured by the bond, and the 
limitations of the share of the residue given by the 



(e) Bellasis v. Uthwatt, 1 Atk. Yes. 51Z, 
426. (e) Bengough r. Walker, vbi 

(d) Bengough r. Walker, 15 mpra. 
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will, as to rebut the presumption against double por- 
tions, he was of opinion, that the daughter was not 
entitled both to the stock and to the share of residue. 
His Lordship grounded his judgment on the language 
of Lord Thurlow, in Rickman v. Morgan (/), where, 
however, the clauses in the settlement were of a 
peculiar kind (g). Lord Langdale said, that the bequest 
of the residue to an ordinary creditor would not be a 
satisfaction, but that portions provided by husbands 
for their wives, are subject to other considerations (A). 
But Sir Wm. Grant expressly states, that the case of a 
wLfe is the case of a debtor, and puts it upon the same 
footing : and the doctrine still remains unimpeached, 
that in case of a stranger or a wife, nothing but a per- 
formance of the obligation will be held a satis£stction, 
without any evidence that it was so intended (i). 

If a party under an obligation to do a certcdn act, 
do something which is a necessary step towards the 
act, the Court will presume that he did it with the 
intention of performmg this obligation. 

If a man agree to purchase and settle lands, and he 
purchases lands, but does not settle them, and allows 
them to descend to his heir, they wUl be considered to 
have been purchased in pursuance of his agreement. 

In Lechmere v. Lechmere, Lord Talbot, C, reversed 
the decision of the Master of the Rolls, who would 
not allow that estates of smaller value than the money 
agreed to be laid out, could be in part satisfaction. 
Lord Talbot held, it must be presumed the estates 

(/) 2 Bro. C. C. 396. (0 Eyre r. Ghreen, 10 Jup. 884; 

(i) Earl of Glengal v, Barnard, Gngby v. Powell, 5 Sim. 290, 8 CL 

1 Keen, 769. & Fin. 108 ; see Drewe v. Bid- 

(A) See p. 789. good, 2 S. & St. 424. 
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were purchased in satisfaction of the covenant (j). In 
Sowden v. Sowden, the same doctrine was followed 
by the Master of the Rolls ; there a party covenanting 
to pay the trustees of his marriage settlement a sum 
of money to be laid out in land, purchased land. 
The Master of the Rolls (Lord Kenyon), thought that 
Lechmere v. Lechmere decided the case. He con- 
ceived the principle established to be that, " where a 
man is bound to do an act, and he does what may 
enable him to do the act, it shall be taken to have 
been done by him, with the view of doing that which 
he was bound to do*' (k). Tubbs v. Broadwood, was 
but in confirmation of the same doctrine ; there the 
obligation was not created by covenant, but under a 
private act of Parliament, which gave power to a tenant 
for life to sell the settled estates. Lord Brougham, C, 
said, " It may be true, that this is the first time in 
which the doctrine of Lechmere v, I^echmere has been 
carried beyond the case of covenant ; but the principle 
of that case is directly applicable to the present. The 
whole doctrine proceeds upon the ground, that a person 
is to be presumed to do that which he is bound to do ; 
and if he has done anything, that he has done it in 
pursuance of his obligation" (/). 

So again a trustee under an obligation to buy lands 
with the trust money, and buying lands, would be 
held to do it in performance of his obligation. But 
this is only where there is a distinct obligation and no 
contrary intention ; it can have no effect against third 
parties ; and if the trustee commits a breach of trust, 
there is no lien for the debt: the application of 

(j) Cas. t. Talbot, 80, 3 P. W. (*) 1 Bro. C. C. 582. 

211 (0 2 R. & M. 487. 

il2 
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trust money in a manner which is a breach of trust, 
removes the presumption. The general rule is, that if 
the trustee for the purchase of land, to be settled to 
particular uses, makes a purchase, the intention shall 
be presumed ; but if the trustee appears not to have 
intended to execute his trust, making the purchase 
altogether with a different view, the claim.of the cestui 
que trust cannot be supported (m). 

In Attorney General v. Whorwood, the position was 
laid down with the sanction of Lord Hardwicke, that 
where a man is under covenant so to settle lands, or to 
purchase and settle, if he leaves lands in their nature 
proper (for a reversion will not do), which were his 
former estate and descend after his death, or if he 
purchases and does not settle, it will be considered 
(unless evidence to the contrary), pro tanto^ or in the 
whole, a performance of the covenant, and purchased 
with that view; not on the head of satisfaction, but 
performance (n). 

So again, in Deacon v. Smith {o\ Lord Hardwicke 
held the same doctrine, and referred to Roundell v. 
Breary {p\ with approbation. In this case Breary, 
on the marriage of his son, covenanted for himself, 
his executors and administrators, within one month 
after the marriage, to settle lands to certain uses ; the 
Lord Keeper thought the covenant created a lien upon 
the land, of which Breary, at the end of the month 
was seised ; but this case has been put upon the cir- 
cumstance, that a certain time was named for the 
performance of the covenant. 

(m) Perry ». Pheb'ps, 4 Ves. (n) 1 Yes. Sen. 539; see p. 281, 

108., 17 Ves. 173 ; Lench v. Lench, supra, 

10 Ves. 511 i Paxton v. Cox, 17 (o) 3 Atk. 823. 

Ves. 829. (/>) 2 Veni. 482. 



TO BE IN FEBFORICANCB OF THE OBLIGATIOK. 293 

On the other hand, there are cases of an opposite 
tendency. In Freemoult v. Dedire, a party covenanted 
to settle lands of £60 a year on his wife. Lord 
Macclesfield held, that none of the lands he had 
at the time of making this covenant were bound, 
and that this was but an ordinary debt (q). In 
Williams v. Lucas (r), an agreement to give a se- 
curity by way of mortgage of lands when required, 
was held not to give a lien upon the land of which the 
debtor was seised, but this was obviously decided upon 
the special terms of the contract requiring the real 
security to be asked for. So in Gardner v. the Marquis 
Townshend (s), a person covenanting to settle lands, aud 
acquiring afterwards lands not by purchase, the lands 
were not bound ; the Court said that a purchaser could 
alone be presumed to have purchased lands to perform 
a covenant which he had entered into, to settle lands. 
Lord Hardwicke thought, that selling the land would 
be the indication of a different intention, and upon the 
same principle devising the lands by will, would be 
evidence of a different intention (t) ; but the question 
is, as to the intention at the time of the purchase, 
and whether subsequent events could alter the conse- 
quences of that intention (u). So in Pitt v. Jackson (v), 
and Kavenshaw v. HoUier (w), it was said, that upon a 
general covenant, the man had his whole life to perform 

(g) 1 P. W. 429. (w) 7 Sim. 8. The Vice Chan- 

(r) 2 Cox, 160. ceUor held that a covenant to pay 

(«) Cooper, 301. an annuity out of the rents of the 

(t) Deacon o. Smith, 3 Atk. covenantor's estate, charged the 

327, cf.; Tooke r. Hastings, 2 annuity on the estates of which he 

Vem. 97. was then seised. The case of Ber- 

(v) Lechmere r. Lechmere, Ca. rington o. Evans, 3Y.&C.384, seems 

t. T. 80, see p. 92. not decided conformably to this 

(o) 2 Bro. C. C. 51. decision. 
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it, and therefore there was no Hen upon land acquired 
during his life. 

Lord Eldon's remarks upon this subject are full of 
importance : " It is now settled, whatever may have 
been Lord Thurlow's difficulty, that, if there is a 
covenant to purchase and settle lands upon the first 
and other sons in tail male, and the party purchases 
land of less, equal, or greater value than the sum he 
covenanted to lay out, taking a conveyance to him and 
his heirs, and dies, leaving a son, who would be tenant 
in tail under the settlement, and a grand-daugfater 
by an elder son, deceased, upon wh(xn no settlement 
being made, the lands descend, that purchase would 
be, not in all senses a performance, but a sort of mixed 
case between performance and satisfaction, that would 
bar any demand against the assets of the grand&ther. 
The case of Sowden v. Sowden (a?), proves that beyond 
all controversy. The father there under the covenant 
to lay out £2000, had no intercourse with the trustees 
upon the purchase he made for £2150. He advanced 
nothing to them. They therefore laid out nothing. 
But taking to himself that purchase, so made with 
more money than he had covenanted to lay out, he 
permitted it to descend ; and Lord Kenyon said, it was 
much too late to argue it ; and was clearly of opinion, 
that the purchase must be taken to be in performance 
of the covenant; or, as he expresses it, an act done 
towards performance of it. It would have been satis- 
factory, if Lord Kenyon had considered Lord Thur- 
low's difficulty. Upon the principle of Lord Eenyon's 

(x) Vhisupfxi, 
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decision, it is very difficult to say, that, when once 
yon have marked that act, as done towards perform- 
ance of the covenant, you could permit the effect to 
be done away by any subsequent accidents. It would 
therefore impose upon the grand-daughter, the ne- 
cessity of parting with the estates descended upon her, 
unless prcBsumptis juris etdejure could be raised, or it 
could be made out by evidence, that it was not an act 
done towards performance. In a case (y) interme- 
diate between Wilcocks v. Wilcocks, and Sowden t;. 
Sowden, it is said truly, a man cannot buy all the 
land^ covenanted to be bought, at once ; also, that he 
cannot find land precisely of that value. These cir- 
cumstances therefore do not tell much. But in the 
expressions of the Judges we cannot find to what 
extent they feel that they must press the conse- 
quences of their opinion in all the circumstances 
lliat might occur between different branches of the 
fiimfly" (z). 

It is clear from Lord Eldon's language, that an 
estate so bought would be subject to the trust, and if 
so, that it would be bound by the trust after the death 
of the party buying against creditors, either simple 
contract or specialty : and the only question is, whether 
the party buying, is at liberty at any time after* 
wards to declare it was not his intention to perform 
his covenant. 

The dictum in Tooke v. Hastings (a) is, that a devise 
of the lands purchased will not be considered proof of 

(u) Lechmere 0. The Earl of 10. 
Carfislc, vbi iupra. (a) 2 Vemon, 97. 

(z) Gartlishore o.Chaliet 10 Ves. 
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the purchase having been made with a different in- 
tention, than that of performing the covenant. It is 
hardly possible to reconcile this with the expression 
attributed to Lord Hardwicke (6), that mortgaging or 
selling would be evidence of a different intention. But 
the decision in Tooke v. Hastings, was only that the 
covenant being to charge an annuity on lands, and 
there being a mere devise of the lands when bought^ 
the annuity was charged : unless there had been words 
in the devise to shew that the testator wished the 
lands to be held free, the dictum is by no means fully 
^upported by the decision. 

If the dictum in Tooke v. Hastings, is to be main- 
tained, it must be upheld on the ground, that if the 
lands were originally purchased with the intention of 
performing the covenant, the covenantor has no right 
to alter the destination of the lands, and Lord Hard- 
wicke's exception as to persons buying the lands, can 
only be an expression of the fact, that a purchaser 
or mortgagee would be protected by reason of his 
valuable consideration, if he had no notice. 

The question then would depend on the circum- 
stances under which the Court would presume in the 
absence of evidence, that the covenantor purchased with 
the view of performing his covenant, and the sound rule 
seems to be, that whenever there is a breach of his cove- 
nant at law, or a right to enforce it in equity, and when 
after that time lands are found which have been pur- 
chased by the covenantor, the Court will presume that 
he meaiTt to perform his covenant, and attach a lien 
on the lands. K, therefore, the covenant is to pur- 

(b) Deacon v. Smith, S Atk. 323. 
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chase and settle at any time during his life, the breach 
can only take place at his death, and until that time, 
no Bill to enforce the covenant against particular lands 
mil lie (c). If there is a covenant to purchase and 
settle on a specified day, then any purchase after that 
time will be considered to be in performance, and a 
Bill to aflfect those lands will lie (d). 

There seems also to be a leaning of the Judges before 
whom the case of Wellesley v. Wellesley (^), was 
argued, to the doctrine, that if a man covenants to settle 
lands on a particular day, and if on that day he is in 
possession of lands however acquired proper for that 
purpose, a bill to affect those lands will lie, even 
although he had an option as to the mode of satisfying 
the covenant* But this can hardly be put higher 
than a power in the Court, to compel him to perform 
lus covenant, and to restrain him from parting with 
the lands which he has acquired, until he does perform 
the covenant, and it may be a question whether as- 
suming this equity to be established, notice of such a 
covenant would bind a purchaser or mortgagee of the 
lands (/). 

In the case of the covenantor purchasing the lands, 
if the intention is presumed, it amounts to a part per- 
formance, and would bind a purchaser with notice (g). 

(c) Prebble v, Boghurst, 1 Sw. (e) ZTbi wp, 

309; Wellesley v. Wellesley, 10 (/) Martin v. Martin, 2 R. & M. 

Sim. 256. 507. 

(d) Roundell v, Breary, 2 Ver. (jf) See obs. of Lord Cottenliain, 
482 ; Ex parte Poole, In re Symes, C. m Wellesley «. Wellesley, 4 M. 
11 Jar. 1005 ; Wellesley v. Wei- & C, 561, see p. 577. 

lesley, 10 Sim. 256, 4 M. & C. 561. 
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CHAPTER III. 

The Court vnU not materially vary the real terms 

of the Contract 

In decreeing the performance of contracts, the doctrine 
of a Court of Equity is not forfeiture — ^but compen- 
sation (a); but this doctrine is not to be extended 
beyond its fair and proper limits. The agreement 
between the parties is substantially to be performed, 
and Courts of Equity have no more jurisdiction than 
Courts of Law. to vary the express agreement between 
the parties. 

Accordingly equity will not interfere, unless it can 
secure substantially what each party contracted for : 
If a vendor during the negotiation of a purchase, ma- 
terially alters the nature of the property, as by cut- 
ting down ornamental trees, and committing equitable 
waste; he cannot compel a specific performance in 
equity, any more than he can recover in an action at 
law; but if the injury done, is one completely to be 
compensated by an abatement of the purchase money, 
it will not in equity, although it will at law be a bar 
to his claim. 

The general doctrine is, that a Court of Equity will 

(a) Per Sir J. Leach, M. R. Page r. Broom, 4 Russ. 19. 
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not allow the strict letter of the law to prevail, when 
the agreement in equity ought to be performed. At 
law and in equity, a creditor having entered into an 
agreement for a composition, is not bound to take less 
than his debt, unless that agreement shall be abso- 
lutely and strictly fulfilled (a). In a case, however, 
before Lord Eldon, it having been agreed that the cre- 
ditors should accept of five notes for the sum agreed 
to be paid for their debts ; and the defendant, having 
received four notes, but the fifth, which was to be 
indorsed by a security, not being delivered ; the de- 
fendant brought an action upon his original debt, 
alleging that the fifth note had not been delivered. 
Lord Eldon granted an injunction, restraining execu- 
tion to the amount of the notes due, saying, ^' The 
justice due to the other creditors requires the inter- 
position of a Court of Equity to relieve against an 
action, which, except upon equitable principles, could 
not be resisted" (b). 

Where a party has entered into a contract for the 
sale of more property than he has, the purchaser, if he 
thinks fit to accept that which it is in the power of the 
vendor to give, is entitled to a performance to that 
extent (c). 

The principle is, that although it is clear that a 
Court of Equity ought not to decree a specific per- 
formance, unless the condition of mutuality is com- 
plied with; that is, where both parties had by the 
agreement a right to compel a specific performance 

(a) JEx parte Sadler o. Jackson, Ves. 372. 

15 Ves. 58 ; Lee v. Lockhart, 3 M. (c) Graham v. OliTer, 3 BeaT. 

& C^ 302. 124, see p. 128. 

(&) McKenzie v. McKenzie, 16 
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according to the advantage which they were to derive 
from it (d) ; yet this is not to be used as an answer to 
a fair demand, when the contract is made respecting a 
matter within the knowledge of the one party, but not 
of the other. If an agreement is made for the sale of 
an estate, the vendor cannot compel the purchaser to 
take the estate, unless the title be sound ; but if the 
purchaser chooses to take such a title as the vendor 
can give him, the vendor cannot object that he could 
not have forced such a title upon him. The vendor 
must have known the circumstances of the case, and 
is bound to fulfil his engagement (e). 

In Thomas v. Dering (/), Lord Langdale, M. R., 
considered the contract made by Sir Edward Dering 
with Mr. Thomas, as binding upon Sir Edward, but 
not upon the trustees of his estate. The interest 
which Sir Edward could give in the property, without 
the consent of the trustees, was only his own life 
estate. " There are certainly," said his Lordship, 
^^ authorities to shew that this Court has jurisdiction 
to compel a vendor, who has misrepresented the extent 
of his interest, to convey that which he really has, 
and to make a corresponding abatement of the purchase 
money:" citing the observations of Lord Eldon, in 
Mortlock V. Buller (^), and MiUigan v. Cooke (A). 
" But the statement," added his Lordship, " we have 
of the cases, in which the jurisdiction has been asserted, 
shews that there are great difficulties in acting upon 
it, in cases which are not very simple * • •. It is 

(d) Per Lord Redesdale, Law- Ch. Ca. 44. 
renson o. Butler, 1 S. & Lef. 13, (/) 1 Keen, 729. 
see p. 18. i/f) 10 Ves. 315. 

(e) Wood V. Griffitli, 1 Wilson, (A) 16 Vea. I. 
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impossible not to see, that the ey pris execution of the 
contract which is given in these cases, is in £bu^ the 
execution of a new contract, which the parties did not 
enter into, in which there is no mutuality, and in 
which there are no adequate means of ascertaining the 
just price * * *. I therefore apprehend it to be dear, 
that the Court will not, in all cases, afford the sort of 
relief which is here asked." He cited the opinion of 
Lord Redesdale, in Harnett v. Yielding (i), who said, 
^^ that the vendor would only be compellable to give 
such title as he had, in cases where an injury would 
be sustained by the plaintiff, in case he were not to get 
such an execution of the agreement as the defendant 
can give." His Lordship ultimately dismissed the bill, 
on the ground that the sale of Sir Edward's interest 
alone might be prejudicial to other parties. 

But Sir E. Sugden seems to throw great doubt upon 
tbe propriety of this decision : he says, ^^ That such 
cases, where the settlement is concealed, deserve no 
&vour, for there is no mutuality, the trustees, by their 
election, may force the purchaser to complete, although 
he cannot compel them to join" {j). 

If, however, the party has entered into the contract 
under a mistake as to his power, that may be an 
answer to a bill for specific performance {k). 

Where there is a mere mistake as to the nature and 
extent of the subject, as of the acres in a landed estate, 
this jurisdiction seems to be readily applicable (/) . But 
this kind of compensation cannot be insisted on even 

(i) 2 Sch. k Lef. 553. Ves. 892. 

\j) V. & P. 351. (0 Hai ». Buckley, 17 Ves. 894. 

(I) See Mortlock v. Buller, 10 
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by the purchaser, where a large portion of the estate 
cannot be conveyed (m). 

The Court will not compel a purchaser to take an 
indemnity, nor the vendor to give it (n) . 

The principles adopted by a Court of Equity as to 
compensation, are very distinctly shown by examining 
the cases in which relief is given against a breach of 
covenant in a lease. The doctrine of equity is, that 
if the actual agreement between the parties is per- 
formed, the Court will restrain the one party from 
taking any proceedings at law on account of a breach. 
It is obvious, that this is in the nature of a specific 
performance : if the agreement in the consideration of 
a Court of Equity has been substantially performed, 
the parties ought to be content. 

It has been uniformly the doctrine of these Courts^ 
that by the payment of interest, the party is put in 
just the same state, as if the principal had been paid 
at the time stipulated ; though, as Lord Eldon remarks, 
the failure of payment at the time may be attended 
with mischievous consequences, that never can be 
cured in a rational sense by subsequent payment with 
interest. This doctrine. Lord Eldon never approved 
of, and he never extended its application (o). Time 
is of importance in the payment of money in the 
case of insurance covenants and compositions with 
creditors (p). And the payment of money is enforced 
by forfeiture, in the case of public companies and con- 

(m) Wheatley v. Blade, 4 Sim. Bliffh, 66. 

126 ; but see Observations of Sir W ^^ Ves. 59, 60. 

E. Sug[den, V. & P. 359. (p) Tasker v. Brocas, 5 Vin. Ab. 

(n) Balmanno o. Lttmlej, 1 V. 513, as to compositions, Rose v. 

& B. 225 ; Ajlett o. Ashton, 1 M. Rose, Amb. 332. 
& C. 114; raton o. Brebner, 1 
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tractors with Government ; Sir Wm. Grant observed, 
that interest is not an adequate compensation even 
among individuals, mudi less in these undertakings {q). 

Sir John Leach, in Davis v. Thomas (r), shews the 
limits to which Courts of Equity confine themselves^ 
as to the efiects of non-payment of money. ^^ In all 
cases of the payment of money, where penalty or for- 
feiture is introduced for the purpose of security, there 
a Court of Equity will relieve against the penally or 
forfeiture, upon the ground of ftdl compensation by 
giving interest. But where there is no stipulation for 
penalty or forfeiture, but a privilege is conferred, 
provided money be paid within a stated time, there 
the party claiming that privilege, must shew that the 
money was paid ; accordingly, as in a case of interest 
reserved on a loan of five per cent., with a proviso, that 
four per cent, will be accepted, if paid within a limited 
time after it becomes due, or in the case of the covenant 
for the renewal of a lease on the payment of a certain 
fine at a stated period. Here it is admitted, that the 
rent was not duly paid at the stipulated times, and no 
firaud, surprise or accident is alleged, and the plaintiff 
therefore is not entitled to the repurchase which he 
claims.^' 

In all cases of breaches of covenant, except non- 
payment of money, where there has been a forfeiture, 
the Court will not give relief merely upon an adequate 
compensation being offered, because it could not have 
been the real meaning of the parties that compensation 
should have been given. 

{q) Sparks v. The LiTerpool (r) 1 &. & H 508. 

Waterworks Companj, 1 8 Ves. 438. 
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The first case is Wadman v. Calcraffc {s)^ where the 
plaintiff sought to obtain relief against an ejectment, 
brought, as he alleged, for non-payment of rent, but 
as the defendant in equity, the lessor of the plaintiff 
at law, alleged^ for other breaches of covenant: the 
best statement of the judgment is to be found in Lord 
Eldon's own words (t). " In Wadman v. Calcraft, the 
Master of the Rolls lays down, as doctrine making a 
strong impression on his mind, that though against an 
ejectment for non-payment of rent, the Court would 
relieve upon a principle long acknowledged in this 
Court, but utterly without foundation, it would not 
relieve, where the right of the landlord accrued, not 
by non-payment of rent, but by non-performance of 
covenants, which might be compensated by damages. 
That case coming afterwards before me, my mind was 
80 strongly impressed with the distinction between this 
sort of covenant, and a covenant for non-payment of a 
sum of money or rent, that I acted upon the distinc- 
tion ; and put the party to an immediate inquiry, to 
ascertain, whether upon the non-performance of this 
species of covenant, the right of entry could be acted 
upon at law ; and,, as it appeared, that the ejectment 
might be maintained, no relief was given" (ti)« 

Sanders v. Pope (v) before Lord Erskine, was un- 
doubtedly decided on a different principle : there the 
covenant having been to lay out a fixed sum in repair, 
his Lordship relieved against a breach on the sum 
being actually laid out. But it is quite obvious, that 
in this case the Court was directing the performance 



S: 



«) 10 Ves. 67. (u) 18 Ves. 50. 

18 Vet. 58. (v) 12 Ves. 282. 
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of repairs, which the Court has no jurisdiction to do. 
The Chancellor seems to have mixed up the notion of 
the damages recoverable, with that of performance of the 
contract ; and to have said, that in the case of general 
damages, the Court could not relieve, although it might 
when the payment was to be a specific sum of money. 
But the decree made by his Lordship directed an 
inquiry, whether any and what further sum was ne- 
cessary, to put the premises in the same state of repair, 
in which they would have been, if the money had 
been applied according to the contract ; this inquiry 
introduces all the uncertainty which it was wished to 
avoid. This case, however, cannot be relied on as 
an authority. 

In HiU V. Barclay (tc), Lord Eldon refused to extend 
the relief against forfeiture to the breach of the cove- 
nant to repair. He particularly objected to the decision 
in Stack v. Leonard (a?), where the Lord Chancellor 
seems to have thought, that if repairs were done at the 
close of the term, it was better for the landlord : this 
decision was relied on in Sanders v. Pope (y). But Lord 
Eldon denied the power and authority of the Court thus 
to deal with contracts ; he said it was taking a prodi- 
^ous liberty with a contract, by which the tenant has 
undertaken forthwith to repair, and to keep the premises 
in repair constantly (z). He also said, that if relief could 
be given, his opinion in other cases must be wrong. 
He had held that a tenant who has committed waste, 
treated the land in an unhusbandlike manner, and 
been guilty of various breaches of covenant, for which 






w) 18 Vcs. 59. (y) 12 Vcs. 282. 

W) Amb. 619. (z) See 18 Ves. p. 62. 
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the lessor had a right of re-entry, should not have a 
specific performance of an agreement for a lease (a). 

In the case of a covenant to repair, the objection 
that the Court has no power to see that the agreement 
to repair is properly performed^ was mentioned; but 
it was not on this ground that Lord Eldon refused 
the relief; it was because the contract between the 
parties that repairs should be executed this year, would 
not be executed by the repairs being executed next 
year. His Lordship applied this doctrine to the still 
stronger case^ of a covenant to insure : this covenant 
having been broken, the landlord brought an eject- 
ment; the house had since been insured, but Lord 
Eldon thought that fact no ground for relief in equity. 
He said, ^ Where a man has covenanted to keep 
premises demised to him, insured from fire, that the 
lessor may not be exposed to that evil, as the tenant 
cannot himself reimburse him, and the effect of that 
contract is secured by reserving a right (^ entry, if 
the tenant has wilfully and obstinately prevented that 
insurance, and it has so subsisted for one, two, or 
three years, (for where is it to stop) upon what prin- 
ciple is a Court of Equity to say, that a tenant, who 
has so neglected to fulfil his contract, shall insist, that 
the landlord shaU keep all the terms with him, as if he 
had duly performed it" (b)? And in another case 
the same learned Judge refused the injunction. He 
said that he had looked carefully into the cases, and 
thought they did not bear out the proposition which 
was meant to be inferred from them, that the Court 

(a) See Western v. Pim, 3 V. & (b) Reynolds v. Pitt» 19 Ves. 

B. 197. 134. 
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win, in oases of forfeiture for breach of covenant, give 
relief upon the principle of compensation (e). 

In Eaton v. Lyon, Lord Alvanley, M. R., says, ^' At 
kw, a covenant must be strictly and literdly per- 
formed ; in equity, it must be really and substantially 
performed according to the true intent and meaning 
of the parties, so far as circumstances will admit ; but 
if by unavoidable accident, if by fraud, by surprise or 
ignorance, not wilful, parties may have been prevented 
from executing it literally, a Court of Equity will in- 
terfere, and upon compensation being made, the party 
having done everything in his power, and being pre- 
vented by the means I have alluded to, will give relief. 
It is true, that has been formerly carried to a length, 
that became in some deCTee alarminfi^. They sot into the 
habit of coBStruing texiTand conditions of covenants, 
as being only in terrorem : but undoubtedly in modem 
times that has been much restrained ; and it is now 
perfectly understood, that even in the purchase of an 
estate, if money has been covenanted to be paid at a 
given day, if it is not paid at the day at law, no action 
will lie; but if the party can shew that he took the 
means of paying it, and has been prevented by ac- 
cidents not in his power, the Court will dispense 
with the strict performance of it : because, as it was 
formerly said, it is not of the essence of the contract ; 
but it may be of the essence of the contract; and 
the party shall not avail himself of equitable circum- 
stances, unless he shews that there has been no wilful 
neglect or misconduct on his part'' (d). 

(c) Wbite o. Warner, 2 Mer. 459. (d) Eaton v. Lyon, 8 Tea. 690. 

x2 
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As to the payment of money, Lord Eldon said, that 
time not being of the essence of the contract^ even 
though the lapse of tune has not arisen fix)m acci- 
dent, equity would relieve, in the case of a sale {e) ; 
and, as to a covenant to insure, he said, in Reynolds 
V. Pitt, it was admitted, that there was no case of 
relief against the breach, wilful and obstinate, or not, 
of a covenant to insure (/). But it is apprehended 
that these cases are within Lord Alvanley's rule, at 
least the case of a covenant to insure, as no compen- 
sation could be made for the risk, the landlord has 
run : as to money payments. Courts of Equity have 
interfered upon the notion of interest being a compen- 
sation, without any other equitable circumstance. In 
the case of a covenant to repair, Lord Eldon said, 
there might be a distinction in cases of accident and 
surprise; the effect of the weather, for instance, or 
permissive want of repair (g). 

Lord Erskine, in Sanders v. Pope, as to repairs, 
puts the case of laying out £199 instead of £200, 
knowing that the whole sum had not been expended, 
and not to be accounted for by ignorance or accident, 
and asks if equity would not relieve in that case. The 
later decisions enable us to reply in the negative, for 
there is no equity in the person, who wilfully violates 
his contract, to come to the Court, to screen himself 
fix>m the consequences. 

In a recent case, there was a power to a patentee, in 

(e) Lew J V. Lindo, 3 Mer. 81, (g) Hill v. Barclay, 18 Yes. 62; 

ana «ee Lord Enkiiie*s Obs. in Hannam «. S. London Waterwoib 

Sanders v. Pope, 12 Ves. 289. Company, 2 Mer. 67 (n). 

(/) 19 Ves. 134. 
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a deed of license to use his invention, to revoke the 
fioense, on the wilful neglect or default in the perform- 
ance of the covenants in the deed; one covenant was 
to render a true account within one month after Lady- 
day and Michaelmas, in every year; and another to 
give a month's notice of the licensee changing his place 
of business. Sir L. Shadwell said, ^^ that in the view 
of a Court of Equity, where there has been a breach 
of covenants, such as are contained in this deed of 
license, where recompence cannot be made by payment 
of money, the Court does not interfere to relieve the 
party from the breach he has committed." After 
alluding to the case of Reynolds v. Pitt ; he adverted 
to an argument, that the Court ought not to act 
upon the breaches which had taken place, because, if 
an action or actions were brought, damages might not 
be recovered, and said, ^^ I have to observe, that that 
is not the rule of this Court; because I can easily 
conceive that, in a case like Reynolds v. Pitt, if the 
insurance ought to be made on the Wednesday, and 
was not, and an insurance was made on the Thursday, 
if an action had been brought on the covenant, the 
jury might take into their consideration, that the in- 
surance on the Thursday, when no fire had happened 
on the Wednesday, was as good as an insurance on 
the Wednesday : and might, perhaps, give no damages." 
His Honour also observed, that in his opinion the 
word ^^wilfal," could have no other meaning than 
^^ spontaneous ;" and, if the neglect or default in this 
case arose from the voluntary act of the parties, either 
awake or asleep, with reference to their rights and in- 
terests, and did not at all arise from the pressure of 
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external circumstances over which they could have no 
control, he apprehended that the n^lect or de&ult iraa 
wilful (A). 

Sir John Leach said, in Harris v. Bryant (t), ^^a 
Court of Equity will relieve against the effect of an 
express covenant, where strict performance of the 
condition is prevented by ignorance not wilful or by 
unavoidable accident. Ignorance is considered to be 
wilful, where a person neglects the me^ms c^ informa- 
tion, which ordinary prudence would suggest; and 
accident is not unaydldable, which reasonable diligence 
might have prevented." 

In Green v. Bridges {j\ land was let for 999 years, 
at a yearly rent, with a covenant to insure, and a 
proviso for re-entry, on breach of covenant. The 
liessee entered, and spent a considerable sum of money 
and insured, but £br a short period, the buUdings were 
not insured at all. The defendant brought an action 
of ejectment. The plaintiff filed a bill to restrain the 
action, alleging that the breach was involuntary, and 
that the defendant had sustained no damages. Sir L. 
Shadwell, Y. C, refused to continue the injunction. 
He said Lord Eldon, in Reynolds v. Pitt, laid it down 
that the Court would not relieve, except in cases where 
payment of money is a complete compensation, and 
wHI put the party in the same situation as he would 
have been in, if there had been no breach. In this 
case there has been a wilful breach of covenant. The 
landlord could not by any payment of money, be put 
into the same situation as he was entitled to be under 
the covenant. 

(A) Elliot V. Turner, 13 Sim. 477. (i*) 4 Ruu. 89. O) 4 Sim. 96. 
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Where a £arm has been held, and treated in an 
unhasfaandhke manner, and where there would have 
been a right of re-entry in the lease, if a lease had been 
esecuted, the Court would not omtinue an injunction, 
with a view to a specific performance, which, if the 
agreem^it was specifically performed by executing a 
lease, would have been put an esad to by the clause 
of re-^itry, that must have been introduced in that 
lease {j ). Lord Eldon said, there might be a case, 
where even if no right of entry was to be introduced, 
under an agreement for a lease of a farm, yet the 
Court seeing a gross case of waste, which will in all 
cases be a forfeiture of the place wasted, considerable 
or not, and gross breaches of covenant that could not 
well be indenmified by damages, would leave the tenant 
to law and grant no relief here {k). 

The rule in all these cases is, that the same con- 
struction is to be followed in equity as at law; the 
question being, what is the real meaning of the parties ; 
and if that be ascertained by a Court of Law, there is 
no equity to interfere (I). Equity and law cannot 
differ as to the construction of an instrument, though 
the effect of it may be different in the two Courts (m). 

On this ground, in those cases where there was a 
legal as well as an equitable remedy, it was for a long 
time the practice to send the parties to law first, and 
force the plaintiff to establish his legal right, before he 
was held entitled to general relief. It b often said, 
that this was the practice in all suits for specific per- 

(i) Gonrlay o.Doke of Somerflet, 1 15 ; Lufkin v. Nunn, 1 1 Ves. 17a. 

1 V. & B. 72. (m) Browne r. Warner, 14 Ves. 

(A) 1 V.&B. p. 78. 156. 409; Gladstone v. Birley, 

(I) Holtzapfiel o. Baker, 18 Ves. 2 Mer. 401. 
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formance before the time of Lord Somers (n), but this 
is not correct, equity often interfered where there was 
no relief obtainable at law (o). 

Lord Hardwicke laid down the rule, that if there 
can be no action at law according to the words of the 
articles and the events that have happened, there are 
few cases in which a Court of Equity will decree a 
specific performance. An objection by reason of the 
form of the agreement may be &tal at law ; but will 
not be so in equity ; but if the objection at law is one 
of substance, it is equally fatal in equity (p). 

In all cases of covenants the Court of Chancery, on 
application to have them decreed in specie, considers 
what was the intention of the parties covenanting, and 
if that was, that the parties should rely and dep^id 
upon the security of the covenant only ; equity will 
not alter the security agreed to be accepted of or vary 
the remedy. For that would be going beyond, and 
consequently against the intent of the parties. 

Therefore, where A. on his daughter's marriage, 
covenanted to leave her £1000, to be paid within six 
months after his death, and his grandson, her repre- 
sentative, filed a bill, praying that A., the grandfitther, 
might give security for a performance of this agree- 
ment. The Court refused to make such a decree, 
because the daughter and her husband had agreed to 
accept of the covenant, and equity would not alter the 
contract of the parties (q). 

So in Brough v, Oddy, the Master of the Rolls said, 

(n) Dodsley v. Kinnerglej, Amb. (p) Whitmel v. Farrel, 1 Ves. 

406, Sel. Ca. Oha. 67. 69 ; Earl of sen. 256. 

Uxbridge r. Baylj, 1 Ves. 491, see (q) Warrington ©.Langham, Pre. 

p. 504. Ch. 189, 1 P. W. 107; see CoUes, 

(o) Camel v. Buckle, 2 P. W. 243. P. C. 149. 
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the eDgagement was to pay a sum annually by quarterly 
payments, if a certain event happened ; that admitting 
the event to have happened, on which the payment 
were to be made, the remedy of the plaintiff was by 
an action at law ; that he was not aware of any case 
in which where the contract created only a personal 
obligation, the Court had ordered a party to give 
security on property for its due performance (r). 

An attempt was made also where an annuity was 
charged by will on real estate, to get it charged by 
deed, but the Vice Chancellor held that there was no 
such equity (s). This was also decided in Clifford t;. 
Turrill, where the bill prayed security for an annuity 
agreed to be paid, which was refused ; but the annuity 
being in arrear, an account was directed to be taken 
of the arrears, and payment of the annuity was directed 
for the future {t). 

The Court will not in the case of a bond for indem- 
nifying a person against the consequences of the default 
of other parties, upon their default extend the legal 
effect of the bond, so as to direct the setting apart 
of a sum sufficient t<o answer the possible claim : the 
liability is created by law, and the extent of it will be 
determined by the Courts of Law only (u). So where 
a person having in articles of partnership covenanted 
after the determination of the partnership, not to 
practise as a surgeon within a certain district; the 
Court would not, before the determination of the part- 
nership, restrain him from soliciting business as a 

(r) 1 R. & M. 55. appeal, 14 Law. J., Rep. N. S. Ch. 

(4 Franklin v. Drake, 5 Jur. S96. 
] 078 («) Anirobns v, Davidson, 3 Mer. 

(0 1 Y. & C, C. C. 138 ; aff. on 569. 
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sargeon. The Vice Chancellor, Sir John Leach, said, 
that unless it was a breach of covenant at law, the 
Court would not interfere, as the Court was to execute, 
and not to make agreements for parties (o). 

This doctrine seems to throw doubt upon the juris- 
diction exercised by Courts of Equity on qitia timet 
bills; by which formerly relief was frequently obtained 
beyond the law : but we apprehend the Court property 
assumes jurisdiction to prevent a mischief which is 

likelv to occur. 
Thus, Sir Thomas Clarke, M. B., directed that a party 

who had covenanted to pay a specific sum to B. if B. 
survived him, and who had aliened part of it, should 
pay it into Court, if he did not give security forth- 
with (w). So a surety may in equity compel his 
principal to disencumber his estate, the Court holding 
it unreasonable, that a man should always have such 
a doud hanging over him {x). 

In Ward v. The Duke of Buckingham, upon a 
lease of alum works, with a covenant by the lessee to 
leave stock of a certain amount upon the premises, 
there was a &ir ground of suspicion that he did not 
mean to perform his covenant in that respect: the 
Court said, though there might be compensation in 
damages, it had relation to that sort of enjoyment for 
which the landlord had stipulated, after the expira- 
tion of the term, and a sort of decree quia timet was 
made and affirmed by the House of Lords (y). 

(o) Coates v. Coates, 6 Mad. 287 ; of Ranelagh o. Hayes, 1 Vem. 1 90. 

see Williams v. Chenej, 3 Ves. 69. See Mr. Daniell*8 Note to Wright 

(w) Flight 0. Cook, 2 Ves. Sen. o. Bell, Danieirs Exchequer Cases, 

619; Peinber o. Mathers, 1 B. C 96, 

C. 62. (y) Per Lord Eldon, 1 Ves. 101 . 

(x) Lee V. Rook, Mos. 313 ; Earl 
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Sir William Grant held, that a covenant in the 
lease on the part of the lessee, to leave the premises 
in good repair, would not prevent an injunction to 
restrain him, from wilfully destroying them during 
the term (z). 

Lord Cottenham said, in Wellesley v. Wellesley (a), 
^If there be a contract for sale, and the vendor 
proceed so to deal with the property as to incapa- 
citate himself from performing his contract, the Court 
will act upon the property;" and there are frequent 
instances of the Court restraining by injunction a 
vendor from parting with his estate, after a contract 
for sale (b). 

(z) Major of London o. Hedger, Kxwpp, 9 Sim. 326 ; Lord Langdale, 

18 Yes. 356. in Timer o. Wright, 4 Bear. 40, 

(a) 4 M. & C. 577. refiued the relief, sajinff the por- 

{b) Echliff 9. Baldwin, 16 Ves. chaser must rely on the doctrine of 

267 ; Curtis v. The Marouis of Ui vemkni, but as to this, see Hood 

Buckingham, 3 V. &B. 168 ; Spiller v. Aston, 1 Buss. 412. 
9. Spiller, 3 Sw. 556 ; Kicholaon v. 
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CHAPTER IV. 

When the Court assumes jurisdiction^ it allows no reUe/ 

to be obtained at Law. 

If any part of the relief founded on the contract can- 
not be enforced in equity, there is, as we have seen, 
no mutuality, and the Court will not interfere. On 
the other hand, if the contract is one, which the Court 
can and does specifically perform, it will not allow any 
part of the relief to be obtained at law. " Whether 
the parties stand in the relation of vendor and pur- 
chaser," said Lord Cottenham, when Master of the 
Bolls, " is a question to be determined by this Court, 
in the suit for specific performance of the contract. 
That suit gives the Court jurisdiction over the whole 
matter, and the Court will not permit the defendant 
to continue proceedings at law respecting the subject 
of the suit" (a). 

In the case of Nelson v. Bridges, Bridges verbally 
agreed to grant to Nelson, a license to get stone out 
of his land at a fixed rent ; Nelson entered, and partly 
performed his agreement: afterwards Bridges agreed 
to let the same land to another person for similar 
purposes, and brought an ejectment against Nelson. 

(a) Drummond o. Pigou, 2 M. & K. 172. 
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Bridges recovered in ejectment, and Nelson obtained 
a decree for specific performance ; in the meantime, a 
quantity of stone had been removed by Bridges' direc- 
tion. Nelson filed a supplemental bill, stating this 
£Eict, praying for a reference to the Master to ascertain 
the damage, and that the amount might be paid by 
the defendant. 

It was urged in favour of the biU, that in a case in 
which the Court entertains jurisdiction, the whole relief 
must be had there, and a party would not be allowed 
to obtain part of his remedy there, and part in a Court 
of Law. 

Lord Langdale, M. R., said, ^^ The plaintiff had ob- 
tained a decree for specific performance : if the facts 
had been known at the first hearing, I cannot have the 
least doubt but that the Court would, in the exercise 
of its jurisdiction, have put in a due course of inves- 
tigation, the question of the amount of compensation 
which ought to be made to the plaintiff * *. It is 
said that such compensation might originally have 
been had at law, or, if not, that at least it might have 
been obtained at law, by perfecting the decree for the 
specific performance of the agreement in some par- 
ticular form. I am of opinion, that it is not necessary 
for this Court, when it has once entertained jurisdic- 
tion in a case to resort to that circuitous mode of 
giving relief: I think, moreover, that if this matter 
had been before the Court at the first hearing, it would 
have been put in a proper train of investigation.'^ 
His Lordship directed an action quantum dammjicatus 
to be brought (b). 

(h) 2 Bear. 244. 
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In Carricki;. Young, a bill was filed for the specific 
performance of an agreement by the defendant to take 
a lease from the plaintiff: the defendant had been let 
into possession^ and the plaintiff brought an action at 
law for use and occupation. On an exception to the 
Master's report that the plaintiff was proceeding at 
law and equity for the same matter ; the Vice Chan* 
cellor. Sir John Lea<^ said, ^^ If this Court should 
decree a specific performance of the agreement, it will, 
of course, decree an account of the rent due under the 
agreement; and the action at law is brought for the 
same object. I think, therefore, that the Master is 
right. If the plaintiff was unwilling to wait for the 
rent until the decree, he might move here, that the 
defendant should immediately pay that rent, which in 
every event, would be due firom him in respect of the 
occupation" (c). 

So in Reynolds v. Nelson, the same learned Jadge 
held, that after a decree for specific performance 
against a defendant, he cannot proceed, by action at 
law on the contract, for damages {d)y because it had 
been decided he had dispensed with the condition on 
which he ought to recover them. 

If any proceedings are to be taken at law, liberty 
must for that purpose be given by the Court (e). In 
a late case, where the defendant agreed to convey 
certain land to the plaintiff, and the plaintiff agreed to 
erect a bridge, after a decree for specific performance, 
and pending a reference to the Master to settle the 

(c) 4 Madd. 437. (e) Per Lord Eldoo, in Carwick 

(^ 6 Madd. 290 ; MilU v. Fry, o. Young, 2 Swan. 239 ; see p. 243. 
19 Ves. 277. 
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conveyance, the defendant brought an action against 
the plaintiff for damages for not having erected the 
bridge. Lord Lyndhurst said, ^^ No action could be 
Inronght upon the contract up to the time of the decree. 
Supposing there was improper delay in the Master^s 
office, the whole proceedings were before the Court, 
and it was competent to the party complaining of such 
dday to apply to the Court, and, if he were so advised, 
to move for liberty to bring an action. Had such a 
course hem adopted, the Court might, if it had seen 
occasion, have directed an action to be brought ; but 
the defendant had no right to resort himself to a 
Court of Law, pending the proceedings in the Master's 
office" (/). 

In Fennings v. Humphery, there was an agreement 
by the plaintiff to take a lease from the defendant, 
who was to erect a crane and do certain other acts 
upon the premises leased. These he did not perform ; 
and the plaintiff's rent being in arrear, the defendant 
brought an action for it. The plaintiff filed a bill for 
specific performance of the agreement to grant a lease 
and an injunction, and alleged that the defendant had 
not done the acts, but did not pray that they might 
be performed. The plaintiff also brought an action 
against the defendant, for not performing the acts : on 
a motion to discharge an order for reference as to the 
proceedings in law and equity being for the same 
matter. Lord Langdale, M. R., said, ^^ The plaintifi^s 
Wl alleges that the defendant has failed to erect the 
new buildings, to erect the crane, and to keep the pre- 

(/) Frank o. Basnett, 2 M. & K. 618. 
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mises in repair, according to his covenant, but does not 
specifically pray that the defendant may be ordered to 
do those acts ; and the acts are of such a nature, that 
this Court could not order them to be specifically 
done • *. As by the bill, she asks for a specific per- 
formance of the agreement, if, by the action, she 
sought for compensation for its entire non-performance ; 
one proceeding would all^e that the agreement could 
and ought to be performed, and the other proceeding 
would allege or imply, that the performance of the 
agreement having been abandoned or become impos- 
sible, compensation in lieu of performance should be 
given. The two proceedings would be inconsistent 
with each other * *. But considering the alle- 
gations in this bill, and the relief specifically prayed 
for: considering the particulars of this agreement, 
and what parts of it this Court can, and what part« 
of it the Court cannot, decree to be performed, in 
specie; and considering that the action is brought 
for damages for the non-performance of particular 
acts, the performance of which is not specifically 
prayed by the bill ; and which, if they may be con- 
ceived to be included in the general words, ^^ specific 
performance," or in the prayer for general reUef, are 
not acts, the specific performance of which can be 
decreed; and, moreover, that the action is brought 
only for such damages as were sustained up to the 
time when the action was brought ; it appears to me, 
that the action is not founded on any implied aban- 
donment or cesser of the agreement, but is con- 
sistent with the continued existence of the contract, 
and of the plaintiff's title to have it specifically per- 
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formed, if there be no other objection to its specific 
perfonnance. Under these circumstances, I think that 
the action and the suit are not prosecuted for one and 
the same thing, and I am of opinion that the order 
ought not to have been made" {g). 

Now it is impossible not to observe, that this 
anomaly of proceedings at law and equity upon the 
same contract, a contract which the Master of the 
Rolls said, '^ was but one agreement, though several 
things are agreed to be done ;" arose from the permit- 
ting the bill to be brought for specific performance, of 
a contract of which the Court could not ensure the 
perfect performance : this, as we have seen, is in direct 
opposition to the doctrine of the Vice Chancellor of 
England, in Kimberley v. Jennings, and that of Lords 
Lyndhurst and Cottenham, in Hills v, Croll, and 
Dietrichsen v. Cabbum; so far as the decision in 
Fennings v. Humphery proceeds upon the assumption, 
that the partial performance of a contract will be 
enforced, it must be considered questionable. 

If any proceedings should be required at law, an 
application to the Court would be proper, but without 
this, proceedings at law after a suit upon the same 
contract, must be a contempt of Court Once indeed 
the jurisdiction of equity was so little relied on, that 
the Court would not direct incidental relief that might 
have been obtained at law. " The Court would not 
decree," said Sir Thomas Clarke, M. R., in 1755, 
" performance of an agreement, for letting the plain- 
tiff into a trade, and then decree damages for delay, 
in not letting him sooner ; for that the plaintiff might 
have had, if he had used his remedy at law" (A). 

(g) 4 B. 1. (A) Anon. 2 Ves. sen. 629. 

Y 
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But the doctrine is now established, and is applied 
in every day practice. In Dakin v. Cope, which was 
the sale of a Pablic-house, the defendant was directed 
not only to pay for the house, but also the rent, taxes, 
and other necessary outgoings ; he had been directed 
by the Master of the Rolls (Lord Gifford), to pay what 
had been laid out by the plaintiff in carrying on the 
business, so as to prevent the subject-matter of the 
contract from perishing. But Lord Eldon overruled 
this part of the decree, and said, that there was no 
precedent for such a decree, unless it had been the 
contract. In this case, it was clear that the specific 
performance was only the payment of the pur- 
chase money, and that these claims arising from 
the non-performance of the contract, were claims 
which could be properly established at law, but the 
Court took upon itself jurisdiction in the whole 
matter. 

The principle of a Court of Equity is that, unless it 
can make a complete decree, it will not interfere : on 
this ground it will not decree the partial redemption 
of a mortgage (t), if the agreement ought to be ex- 
ecuted, the Court does not use foreign aid to carry 
it into execution (j). 

In a case in which the deposit had been paid to 
the solicitor of the vendor, and by them paid away: 
on a bill for specific performance, the vendee prayed 
a declaration, that the solicitors who were parties to 
the bill, were liable to pay the sum, and that it should 
be brought into Court; notwithstanding it was re- 



(0 Sir E. Sugden arg. Agar v. (j ) Gourlay v. The Duke of 
Macklew, 2 S. & St. 418. Somerset, 19 Yes. 431. 
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ooverable at law. Lord Langdale, M. R., decreed 
according to the prayer (k). 

To this doctrine, however, the language of Lord 
Ck>ttenham in a recent case appears opposed : his Lord- 
ship said, " With respect to the decreeing specific per- 
formance of a lease after the term had expired. In the 
earlier cases it was not necessary, because in practice 
the Court assumed jurisdiction to inquire on the part 
of the plaintiff, what damages had been sustained by 
the contract not having been performed at an earlier 
period. But that course has not been followed. It 
has not been considered consistent with the principles 
on which that practice is founded, for this Court to 
assume that jurisdiction. There are instances to be 
found at an earlier period, which may not now be con- 
sidered as part of the practice of this Court" (/). 

In Garrard v. Grinling, (bill filed 1809, heard 1818), 
the biU prayed specific performance of an agreement 
for a lease and compensation for the time which had 
elapsed since the lease ought to have been made. 
No objection was made to the form of the prayer (m). 

In Browne v. Warner, Lord Eldon said, " The case 
admits a relief, more limited : upon the whole so in- 
terpreting the contract as to give him an effectual 
remedy for the pajnment of that £40 : decreeing, either 
that he shall pay that sum, or shall execute some lease 
that would enable the plaintiff to recover at law" (n), 
and this statement reconciles the doctrine of Lord 
Cottenham, with the general practice of the Court. If 
there be a specific sum to be paid, the Court will not 

(k) Wiggins V. Lord, 4 Beav. 31. (m) 2 Sw. 21 8. 

(0 In Sundy o. JolUfie, L. J. R., (n) 14 Yes. 156. 409. 

N. S., Vol. ix. p. 97. 

Y 2 
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only put the plaintiff into a position to recover that at 
law, but will also, to save the multiplicity of suits, at 
once decree the payment ; but if the claim is merely 
in damages, the Court contents itself with directing 
such instruments to be executed as were agreed to be 
executed, and leaves the parties to proceed upon these 
instruments, and to recover damages at law without 
coming back to the Court. 

In a recent case, on a bill filed for the specific per- 
formance of an agreement, and for an account of arrears 
of rent, the term having expired before the hearing, 
the Court of Exchequer directed an account of the 
arrears (o). 

Although a Court of Equity grants entire relief, it 
will not allow persons who are not parties to the 
contract to be made parties to the suit specifically to 
enforce it, notwithstanding that complete performance 
of the agreement can only be effected by their con- 
currence. 

" I apprehend," said Lord Eldon, " that when a bill 
is filed for a specific performance, it should not be 
mixed up with a prayer for relief, against other persons 
claiming an interest in the estate. If there was a title 
in other persons that the plaintiffs (who were the 
vendors), were bound to get in, they should have filed 
a bill for a specific performance only, and should have 
fortified the defects of title by such mode as they could, 
so as to be able to complete it by the time when the 
contract would be to be enforced" (p). 

In Tesker v. Small, a party alleging that he had 



(o) Wilkinson v. Torkington, 2 (p) Mole v. Smith, Jac. 490, see 

y. & C. 726. p. 494. 
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power imder his marriage settlement, to raise by sale 
a large sum of money, contracted to sell the property : 
the purchaser filed a bill against the vendor and his 
wife. It was objected that she ought not to have been 
made a party to the suit : the Vice Chancellor said he 
had some doubt upon the point: but he afterwards 
said, ^' Tasker [the purchaser], having got the contract, 
has a right to have it performed ; and the legal estate 
being in Phillips, he is not willing to convey it, point 
blank, to Tasker, but desires that if he does, he shall 
have competent authority for so doing. Then the bill 
is filed; and, as the question is raised, whether the 
legal estate can be so conveyed, Mrs. Small is, of ne- 
cessity, made a party to the suit. Therefore, on account 
of the hesitation of Phillips to reconvey the estate, the 
suit is rightly constituted by making Mrs. Small a 

party'' (y)- 

This decision was reversed by Lord Cottenham, 

His Lordship's judgment puts the whole matter in its 

true light. He says, ^^ It is not disputed that, generally, 

to a bill for a specific performance of a contract of sale, 

the parties to the contract only are the proper parties ; 

and, when the ground of the jurisdiction of Courts of 

Equity in suits of that kind is considered, it could not 

properly be otherwise. The Court assumes jurisdiction 

in such cases, because a Court of Law giving damages 

only for the non-performance of the contract, in many 

cases does not afford an adequate remedy. But in 

equity, as well as at law, the contract constitutes the 

right^ and regulates the liabilities of the parties ; and 

the object of both proceedings, is to place the party wxa- 

iq) 3 M. & C. 63, 
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plaining, as nearly as possible in the same situation as 
the defendant had agreed that he should be placed in. 
It is obvious, that persons, strangers to the contract, 
and, therefore, neither entitled to the right, nor subject 
to the liabilities which arise out of it, are as much 
strangers to a proceeding to enforce the execution of 
it, as they are to a proceeding to recover damages for 
the breach of it. And so is the admitted practice of 
the Court; but it is said that this case ought to be 
an exception to the rule, because Phillips, in whom, as 
first mortgagee, the legal estate is vested, is not willing 
to convey it to the plaintiff, the purchaser, without 
having competent authority for so doing, and that the 
question being raised, whether the legal estate can be 
so conveyed, Mrs. Small is of necessity made a party 
to the suit." His Lordship then said, that Phillips 
being a mortgagee, could only have a bill for redemp- 
tion filed against him, that this bill was not such a 
bill, and if it had been that the plaintiff having only 
contracted to buy the equity of redemption, could not 
file it ; that Phillips himself was not a proper party, 
and that Mrs. Small was not a proper party, as being 
a stranger to the contract. He referred to Lord 
Eldon's language, which we have quoted, and added : 
" Such was his opinion in a case in which the vendor 
was plaintiff, and the defendants were persons whom 
the vendor might compel to join in completing the 
title. How much stronger is the objection where 
the purchaser is the plaintiff, and the only connection 
between him and the defendants is the incomplete 
disputed contract" (r). 

(r) Taskcr n- Small, 3 M. & C. 68. 
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Again, in Wood v. White, Lord Cottenham ob- 
served, " The contract is in the usual form, between 
John Wood, the vendor, and Thomas White, the pur- 
chaser, and they alone ought to have been parties to 
the suit ; instead of which the trustees of Mrs. Lucas' 
settlement, and she and her husband, are made parties 
co-plaintijOTs with the vendor, John Wood. If their 
concurrence had been necessary to give security to the 
purchaser, as is stated to have been advised by the 
conveyancer consulted, it was for John Wood to bring 
them forward to assist in giving effect to his contract ; 
but as plaintiffs, they have no title to sue" ($). 

Nor could they have been brought forward as de- 
fendants, except with their consent, and at the costs 
of the plaintiff. 

Li Douglas V. Horsfall (^), it seems to have been 
held, that a trustee who had made an agreement for a 
lease of the trust property, could not file a bill for 
specific performance, without making his cestui que 
trust parties : and because the plaintiffs being trustees 
for a Gas Company, had not made any of the members 
of the company parties, a demurrer was allowed to 
their bill for specific performance. 

In the case of Mare v. Malachy (w). Lord Cotten- 
ham, C, put this case : " Suppose the bill alleges the 
ordinary case of a Joint Stock Company, and that the 
shares are transferable by the delivery of the scrip 
receipts, and that the holder thereof has a right to sell 
the shares in his possession, and that he has sold them, 

(*) Wood V. White, 4 M. & C. 101 ; Meriel v. Wymonswold, Vin. 

450. Ab. 5. ^11. 

(0 2 S. & St. 184; Cullen v. («) 1 M. & C. 572. 

Duke of Quecjnsbury, 1 B. C. C. 
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and that the seller refuses to complete the sale, and 
the bill is filed to compel a specific performance of 
the contract for purchase; the question will then be, 
whether A. or B. is entitled to a certain share or 
certain shares, are the company, (if a corporation), or 
the trustees), necessary parties to the bill?" It was 
admitted that they would not be necessary parties, and 
Doloret v Rothschild {v) was cited. Is this not the 
converse case of Douglas v. Hors&U ? 

His Lordship disposed in his judgment in Mare v. 
Malachy, of an objection to the suit (which was between 
parties respecting shares in a Mining Company), that 
the interests of other persons might be affected by the 
decree, and therefore they ought to be made parties. " It 
is said," observed his Lordship, " that the result of this 
suit might be, that although the contest was in form a 
contest between A. and B., it would appear by the 
adjudication, that one of them was entitled to make a 
demand upon another party, and, that that other party 
should be before the Court, in the suit between A* and 
B. But this objection, it is obvious, might arise in 
almost every case. Suppose the case of stock standing 
in the books of the Bank of England, and in a suit to 
which the Bank ^ere not parties, the right to that 
stock were established to be in a particular person, the 
Bank would not be necessary parties, merely because 
that person might be obliged to institute a suit against 
the Bank, to recover the dividends to which this right 
bad been established in the former suit" {w). 

(v) I Sim. k Stu. 590. (w) See 1 M. & C. p. 57C. 
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BOOK III. 

ON THE CONSEQUENCES OF THE DOCTRINE THAT EQUITY 
ENFORCES THE SPECIFIC PERFORMANCE OF CONTRACTS. 



CHAPTER I. 

That which is agreed to be done^ is considered as done. 

In Frederick v. Frederick, Lord Macclesfield, C. said, 
that ^^ where one for a valuable consideration agrees 
to do a thing, such executory contract is to be takim 
as done : and that the man who made the agreement 
shall not be in a better case, than if he had fairly and 
honestly performed what he agreed to do" (a). This 
doctrine follows directly from the principle that con- 
tracts are to be specifically performed. In that case 
a man had agreed upon his marriage to become a 
freeman of London, but died without having taken 
up his freedom. The Chancellor decided that his 
estate should be distributed as if he had become a 
freeman (6). 

In a case where a husband in 1774, covenanted in 
consideration of a sum of money paid to him, the 
produce of his wife's estate, to settle lands of the 
same value in the county of Norfolk by way of set- 

(a) 1 p. W. 710. 

(6) 1 P. W. 710, aff. in D. P., 4 B. P. C. 7. 
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tlement, it was decreed in 1812, by Sir Wm. Grant, 
M. R., following a decision by Lord Eldon (c), that 
the plaintiff was entitled to have as much money 
laid out in land pursuant to the covenant, as would 
at the time of the decree be the value of an estate 
in fee simple, in the county of Norfolk, worth in 1776, 
the sum of money agreed to be then laid out (d). 

It is upon this principle that the whole interest of 
a vendor, is by the agreement for sale parted with 
in equity. So far as a Court of Equity is concerned, 
the estate passes by the contract. A contract for a 
purchase is an equitable title ; and the party, having 
such title, is in equity, to most purposes, considered as 
the complete owner of the estate. Although it is 
true, that equity does not in every case lend its aid to 
carry a contract for a purchase into execution ; yet it 
does not arbitrarily execute one contract, and refuse 
to execute another (e). If the contract be one which 
the Court considers ought to be performed, the parties 
stand in the same relative position as if it had been 
performed. 

In equity, an estate agreed to be purchased, Is con- 
sidered as the estate of the purchaser from the time of 
the contract, and the purchase money from that time 
is held to belong to the vendor (/). Nothing is better 
established than this principle : that money directed to 
be employed in the purchases of land, and land directed 
to be sold and turned into money, are to be considered 

(c) Lewes v. Popkin, see 3 Mer. Lord Suffield, 3 Mer. 700. 
701 ; and Barker i;. Ivers, 5 Bro. (e) See 9 Vefi. 608. 

P. C. 127 (Tomlin's Ed.) ; Badger (/) Per Sir T. Plunier, V. C. ; 

V. Badger, Mus. 1 17. Acland r. Gaisford, 2 Madd. 83. 

(d) Dowager Lady Sufficld -v. 
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as that species of property, into which they are directed 
to be converted; and this, in whatever mannet the 
direction is given ; whether by will, by way of con- 
tract, marriage articles, settlements or otherwise ; and 
whether the money is actually deposited, or only 
covenanted to be paid, whether the land is actually 
conveyed, or only agreed to be conveyed. The owner 
of the fund may, or the contracting parties, may make 
land money or money land (^), and parol evidence of 
the mode in which the owner of the fund regarded it 
is enough (A). 

In Paine v. Meller, Lord Eldon held, " that the acci- 
dent of the house purchased, havmg been destroyed 
by fire, after the contract for sale of it was entered 
into, was no ground for the purchaser's refusing to 
complete." As to the mere effect of the accident 
itself, no solid objection can be founded upon that 
simply ; for if the party by the contract, has become 
in equity the owner of the premises, they are his to 
all intents and purposes. They are vendible as his, 
chargeable as his, capable of being incumbered as his ; 
they may be devised as his ; they may be assets ; and 
they would descend to his heir. If a man had signed 
a contract for a house upon that land, which is now 
appropriated to the London Docks, and that house 
was burnt, it would be impossible to say to the pur- 
chaser, willing to take the land without the house, 
because much more valuable, on account of his projects, 
that he should not have it (z). 

' (g) Per Sir Thomas Sewcll in 5 Vcs. 397. 

Fletcher r. Ashburner, iBro. CO. (h) 6 Ves. 349. 

497, quoted by Lord AWaiilej, (i) 2 P. W. 174. 
M. R., in Whcldale v. Partridge, 
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The same doctrine is laid down by Sir Thomas 
Plumer, V. C, in Harford v. Furrier (j). '* It is the 
established doctrine of equity, that if a contract to 
purchase is to be completed at a given period, and the 
title is finally made out, the parties continuing in 
treaty, and the purchaser not by any acts released from 
his bargain, the estate is considered as belonging to 
the purchaser from the date of the contract, and the 
money from that time as belonging to the vendor. 
Ever since the 17th June, 1813, therefore a good title 
having been made, the estate must be considered as 
the estate of the defendant, and he has a right to an 
account of the rents and profits from that time: and 
the vendor is entitled to the purchase money, with 
£5 per cent, interest according to the contract, from 
the same period : and the consequence is, that if after 
the contract, the estate be improved in the interval, or 
if the value be lessened by the failure of tenants, or 
otherwise, and no fault on either side, the vendor has 
the benefit or sustains the loss, if there is a loss by 
fire after the contract, and before the completion of 
it; if neither party is in fault, the loss falls upon the 
vendee, as was held in Paine v. Meller, and admitted 
in the later case Ex parte (k) Minor, though there, 
the bidding not being confirmed by a report, the 
Lord Chancellor, on the authority of the Attorney 
General v. Day (/), held the vendor was respon- 
sible for the loss. The gain or loss in an estate 
falls upon the person to whom the Court holds the 
estate to belong. If a reversionary interest is agreed 

Q) 1 Mad. 532. (/) 1 Vea. sen. 221. 

(*) 1 1 Ves. 559. 
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to be purchased, and lives drop before the conveyance, 
the vendor has the benefit (m). ^The same rule pre- 
vailed in the Civil Law" (n). 

The consequences of this doctrine are, that any 
advantage or loss must fall upon the vendees, but as 
this principle only applies to mere accident, and not 
to any loss which might have been prevented, the 
question who should bear any loss or deterioration 
in the estate, which might have been prevented, is to 
be determined by the inquiry, who is entitled to the 
possession of the property. 

Sir Thomas Plumer says, " I have not found any 
authority which determines what is to be done with 
the estate during the interval when the title is under 
dispute: during the suspension of an executory con- 
tract. In equity, an estate agreed to be purchased, 
is considered as the estate of the purchaser from the 
time of the contract, and the purchase money from 
that time is held to belong to the vendors, but with 
respect to possession, there is no change in the notion 
of equity, until the purchase money is paid (o). 

The language of Sir John Leach, in Rawlins v. 
Burgis(jp), was to the same effect. " A purchaser before 
conveyance, is in equity owner of the estate to almost 
every purpose: I qualify the proposition: as before 
payment of the purchase money, he may be restrained 
from cutting timber. If before conveyance, a house 
should be burnt down, the loss would be his : if any 

(m) White v. Nutt, 1 P. W. 62. Lord Rokeby, 2 Sw. 227, and the 

(n) Inst. iii. xxiv. 3 ; and see cases collected in a note to Minchin 

Domat, lib. 1, s. 7. v. Nance, 4 Beav. 342, and a note 

(o) Acland v. Gaisford, 2 Madd. to White v. Nutt^ 1 P. W. 61, ed. 

25. 1826. 

(p) 2 y . fr B. 387 ; see Binks v. 
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acquisition, by lives dropping, should accrue, the profit 
would be his, as brtween the representatives of the 
purchaser, his interest is considered as real estate, and 
a contract to sell a devised estate has the effect of 
revoking a devise." The devise has no other effect 
than passing the legal estate, although it be in trust 
to sell the purchase money belongs to the ex- 
ecutors (q). 

In Townley v. Bedwell, Lord Eldon, following a 
decision of Lord Kenyon, held, that if a landlord give 
an option to the tenant to purchase the fee, and dies 
before the tenant exercises his option, the purchase 
money belongs to the executors of the landlord as his 
personal estate: but the rents and profits until the 
option is declared, go according to the freehold title. 
The decision was put by the counsel fo^guing in its 
favour, upon the principle, that when the condition is 
performed, the agreement becomes absolute ; and there 
can be no distinction between an agreement so become 
absolute, and one absolute in its origin. Lord Eldon 
said, there might be a good deal urged against the 
decision, but being directly in point, he should follow 
it (r). In the case of Shadforth v. Temple, a contract 
dated the 3rd September, provided that the purchase 
was to be completed on the 13th of May next; but all 
rent was to belong to the vendor, his heirs, executors, 
and adnunistrators. The vendor died intestate in 
January. Sir L. Shadwell decided upon the language 
of the contract, that the intermediate rents up to May, 

(q) Farrar v. Earl of Winterton, see also Broome v. Monck^ 10 Ves. 
5 Beav. 1. 597; Collier o. Jenkins, Yonnge, 

(r) 14 Ves. 591, T. & R. 281 ; 295. 
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belonged to the heir (a). But it would seem that if 
nothing had appeared in the contract, it would have 
belonged to the heir upon the authority of Townley 
V. Bedwell: accordingly in a later case, the vendor 
dying intestate between the date of the contract, and 
the day fixed for its performance, Sir L. Shadwell, 
V. C, decided that the rents belonged to the heir. 
His Honor said, " The law favoured the heir rather 
than the executor ;" (t) but independent of this, until 
the conversion took place, the property must remain in 
the same state, and it would be so held, if it was a 
contract, to turn money into land, instead of land into 
money (u). 

If upon a marriage the husband covenant to assign 
lands to trustees, upon a trust at a certain period, to 
convert them into money, it makes no difference 
whether the estates are conveyed, or covenanted to be 
conveyed. That which is covenanted to be done is 
considered as done (v). 

K a man, before marriage, enter into a contract for 
the sale of his fee simple estate, his subsequent mar- 
riage would not, in equity, be held to create any right 
of dower (under the old law), the husband is a trustee 
for the purchasers, and the Court would not allow the 
wife to assert her right of dower {w) ; so if the con- 
tract is made after marriage, but before the legal 
estate is vested in the husband (^). 

Of course the contract must be such a one as equity 

(0 10 Sim. 185. 521. 

(0 12 Sim. 263. (w) Per Sir E. Sugden, L. C. J., 

(tt) See Smithr. Claxton, 4Madd. Lloyd v. Lloyd» 4 D. & W. 370. 

484. (ar) Id. 
(o) Stead v. Newdigate, 2 Mer. 
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would have enforced, but although laches might bar 
the right of the one party to claim specific per- 
formance, yet the property is changed as between the 
representatives of the other contracting party (y). 

Jt is a further consequence of the jurisdiction as- 
sumed to enforce specific performance, that a contract 
by a party having an interest in property, respecting 
that property, affects the property itself; liens and 
equitable charges are thus estabUshed. 

It is obvious, that in the case of an agreement to 
assign a thing not at the time existing, but only to 
come into existence at a fiiture period; the remedy 
which the law gives for the non-performance of the 
agreement is grossly inadequate. The recovery of 
damages must depend on the solvency of the de- 
fendant, not at the time the contract is made, but 
at some future period. The. law knows of nothing 
like the assignment of a thing to exist in future^ and 
though it might raise an implied covenant or as- 
sumpsit upon the assignment, if the thing, on coming 
in esse^ is not transferred {z) ; yet this does not affect 
the thing itself. 

Lord Thurlow lays down the doctrine emphatically, 
that where parties come to an agreement relative to 
any subject, the subject itself is bound by the agree- 
ment; where parties come to an agreement as to 
the produce of land, the land itself will be affected 
by the agreement. The agreement converts the 



(y) Buckmaster o. Harrop, 13 Bowyer, 5 B. 6 (n). 
Vea. 456 ; Johnson v. Lera*d, (z) Bacon's Abr. Covenant, B. 

T. & R. 28 1 ; At. (Jen. v. Day, 1 V es. note (c). 
Sen. 220, overniled in Curre ©. 
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covenantor, and all persons claiming under him into 
trustees of the subject-matter for the covenantee (a). 

So in Curtis v. Auber (6), the assignment of the 
future earnings of a ship was held to pass them in 
equity. Lord Eldon observed, that it had been deter- 
mined that future earnings would not pass at law (c) ; 
in one case, he thought, it was held that, although 
you might assign the wool then growing on the backs 
' of the sheep, you could not assign the future fleeces ; 
but still it was a good equitable assignment, and 
rendered the future earnings liable in equity. 

It was attempted to be argued in a late case, that if 
the assignment of future freight were void at law, it 
was also void in equity. This would have been true, 
if it had been void on the ground of illegality, but 
even at law it would answer to an agreement, capable 
of being enforced by an action for the breach : how- 
ever, it was held to be clearly valid in equity, by Sir 
L. Shadwell. " Is there anything," asked his Honor, 
" in the policy of the law, to prevent an assignment of 
fiiture freight by the owner of a ship. There can be 
no more objection to such an assignment, than to a 
contract for the assignment of the freight of a voyage 
intended to be made, by a ship, which the party mating 
the contract, has it in contemplation to purchase; 
which is the case put, by Lord Eldon, in his judgment 
in the case of the ship Warre" (i). 

The case of Lyde v. Mynn, farther exemplifies the 
rule; Mynn had granted an annuity, and covenanted 

(a) Legard o. Hodges, 3 Bro. Mau.& Sel.228. Inre ShipWarre, 
C. C^ 537; Bee Power v. Bailey, 8 Price, 269 (n). 

1 B & B. 49. (^ Douglas v. Russell, 4 Sim. 

(b) IJ. & W. 526 ; see pp. 531-2. 524 ; see p. 355 ; aff. 1 M. & K. 488. 
(e) Bobinson v. Macdonnell, 5 

Z 
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to secure it out of any property which might come 
to him after his wife's death. Before her death he be- 
came a bankrupt, and obtained his certificate, at her 
death he became entitled to some property. Upon a 
bill filed to charge the property, the Vice Chancellor, 
Sir Lancelot Shadwell said, that the Act of 6 Geo. 4, 
c. 16, discharges the bankrupt; but does not discharge 
the property which he has made liable to the demand. 
The property which he has charged specifically, re- 
mains liable, although he is discharged from his per- 
sonal obligation («). It may be observed, that the 
certificate would not have barred the bankrupt from 
an action on his covenant (/)• 

The general principle is, that whether the subject- 
matter of the contract, be or be not in esse at the date 
of the contract, is immaterial, provided it be of such 
a nature and be so specifically described, that when 
it does come in ease^ it is capable of being distinctly 
ascertained (g). 

In a recent case, on articles of separation, dated 
June, 1834, between Mr. and Mrs. Wellesley, Mr. 
Wellesley agreed, that he would on or before the 1st 
day of February, 1836, well and effectually, either by 
a charge on freehold estates of inheritance, to be 
situate in England or Wales, or by an investment of 
an adequate sum of money in some of the stocks or 
funds of Great Britain, or by the best means which 
might then be in his power, secure the payment of an 
annuity in trust for Mrs. Wellesley. Mr. Wellesley 




ment 

695. ton, 2 R. & M. 35. 
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became entitled to property on the 1st of February, 
1835, sufficient to enable him to perform his covenant. 
The bill was filed against him and the trustees of the 
property he had on the day named, praying a specific 
performance of the contract. The trustees demurred 
to the biU ; it was urged in support of the demurrer 
that this was a mere personal covenant, and that it 
could not be considered as affecting any specific pro- 
perty ; that the plaintiff's right to sustain such a bill 
as the present, was not at all stronger than the right 
which a creditor, with the security only of a personal 
covenant to pay, would have to prevent the debtor 
from selling his lands. 

Lord Cottenham overruled the demurrer: he said, 
" that this Court will grant a specific performance of 
an agreement for a grant of an annuity (A), cannot 
now be questioned; and this agreement appears to 
me to contain within itself all that is necessary to 
give it legal validity; but if this Court is to execute 
the agreement, it must do so according to the terms 
of it. The terms are, on a day certain, to charge the 
annuity on lands, or on an investment of stock, or by 
the best means in his power. I think it quite im- 
material, for the present purpose, whether this gave 
to the husband an option, or whether he has other 
lands besides those vested in these defendants, upon 
which he can now charge the annuity; because the 
bill alleges that he refuses to charge it in any manner ; 
and this Court will not permit him, under the pre* 
tence of exercising an option, to evade the perform- 
ance of his contract. In Deacon v. Smith (e), there 

m See Pritchard v. Ovej, 1 J. (i) 3 Atk. 523. See also Prebble 
& W. 396. V- Boghunt, 1 Sw. 309. 

z2 
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was an option ; but it did not prevent the Court from 
acting upon the one alternative. The property ac- 
quired, by the arrangement of December, 1834, must 
be considered as subsequently acquired property ; but 
that contracts to charge property subsequently ac- 
quired will be enforced, is sufficiently established. 
Lyde v. Mynn (j)j and the cases upon which that 
decision was founded, are conclusive upon that subject. 
The contract is not to purchase lands for the purposes 
of the agreement; but one alternative is to charge 
lands in February, 1835, and at that time he had a 
power of chaiging lands. It is the same as a con- 
tract to chaige such knds as he might have at that 
time ; and if so, such was Metcalfe v. The Archbishop 
of York (it), and Lyde v. Mynn, and such was Tooke v. 
Hastings, as reported in 2 Vem. 97. In Lewis v. 
Madocks (/), a contract upon marriage, to settle all 
personal estate, of which the husband might become 
possessed during the coverture, was enforced against 
an estate he had purchased, in part with personal 
property so acquired" (m). 

The case of Lewis v. Madocks is one of a class, 
which have occasioned considerable difficulty; those 
in which there has been a covenant or agreement 
either to settle all the personal property that a person 
may acquire during his life, or to leave the whole or a 
certain proportion of his personal property at his 
death. 

Whilst the custom of London existed in full force, 

0') 4 Sim. 505, and 1 M. & K. (l) 17 Ves. 48. 

683. (m) 4 M. & C. 561 ; see p. 579 ; 

(k) 1 M & C. 547; S. C. 6 Sim. see alsoRoundell v. Breary,2 Vern. 

224. 482. 
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and prior to the statute autLorizing freemen to dis- 
poee of the whole of their personal estate, it was 
decided that a freeman had no power as against his 
children, to assign the personal estate in trust for 
himself for life, and afterwards to his grandchildren, the 
deed was looked upon as a fraud upon the custom (n). 
In Jones v. Martin, Mr. Martin had covenanted 
that he would at his decease, by his will, give and 
leave to his daughter a full and equal share with her 
brother and sister, of all his personal estate ; he trans- 
ferred stock into his son's name, but the son always 
directed the dividends to be paid to his father during 
his life; the House of Lords held that this stock 
was subject to the covenant. Lord Rosslyn, C, said, 
^^ this covenant was stated by the counsel for the res- 
pondent to be vague and idle, unmeaning and insecure. 
It is not, however, an unusual covenant in settle- 
ments, many marriages are entered into on such 
covenants; and they are not inexpedient. They are 
entitled to favourable consideration. Such a covenant 
holds out a prospect, that the party who marries into 
a £Bimily, shall continue a member of that family ; and 
it provides as it were, a pledge, that he shall be con« 
sidered, and may consider himself part of such family 
till the death of the person, who enters into the 
covenant. But then it does not confine or restrict 
the father's powers. He may alter the nature of his 
property from personal to real ; or he may give scope 
to projects; or indulge in a free and unlimited ex^ 
pense. But he must not be allowed to entertain 
more partial inclinations and dispositions towards one 

(n) Turner o. Jennings, 2 Vem. 612. 
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child before another. If his partiality does not rise 
so high, and he will make a difference, he must do it 
directly, absolutely, and by an unqualified gift, sur- 
rendering all his own right and interest. He must 
give out and out. He must not, however, exercise 
his power by an act, which is to take effect, not 
against his own interest, but only at a time when his 
own interest will cease." (o). 

In Randall v. Willis, Randall, covenanted by ar- 
ticles dated the 2nd of October, 1776, that within three 
months after his marriage, he would convey certain 
estates to trustees upon certain trusts, ^^ and also all 
and singular his personal estate of what nature or 
kind soever." At that time he had considerable per- 
sonal estate and only the settled real estate; on the 
5th of November following, he conveyed the real estate 
and assigned all the personal estate and effects, of 
which he was possessed at the time of the execution 
of the articles, to the uses specified in the articles. 
He afterwards called in the personal estate and pur- 
chased considerable real estate. Upon his death a bill 
was filed by his widow, to amend the settlement, and 
to have the value of the personal estate laid out in real 
estate, or if that was not to be allowed, the value of 
such of the personal estate as he had at the execution 
of the articles and also at the time of his death, 
accounted for. Lord Rosslyn thought that the mean- 
ing was, that it is an engagement as to the personal 
estate at his death, giving the use to him clear and 
absolute, and the residue at his death to be the subject; 
and that there ought to have been in the settlement 

(o) Jones I?. Martin, 5 Vcb. 268, note. 
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a covenant by the husband, that what real estate he 
should purchase, should be considered as to the objects 
of the settlement as personal estate. The decree de- 
clared that the personal estate which Randall had at 
the time of the execution of the articles, and which 
was afterwards laid out in real estate, ought to be 
subject to the settlement. His Lordship also said, 
" there was one construction the words obviously can- 
not bear ; that is, a specific settlement of every article 
of personal estate, that within the period allowed for 
the settlement he might be possessed of. Personf^ 
estate is so fluctuating in its nature, that it is impos* 
Bible to make every thing, every chair and stool, the 
provisions in the house, &c., the subject of a settle- 
ment" (p). 

Now this very case occurred subsequently. Madocks, 
on his marriage, executed a bond, conditioned for his 
settling all and singular such goods, chattels, personal 
estate and effects, as he should at any time, during 
the joint lives of himself and wife become possessed 
of. He was seised of no real estate at the time of 
his marriage, and afterwards purchased real estate. 
His wife claimed this estate under the bond. Lord 
Eldon decreed, that the personal estate of which the 
husband was possessed during the coverture, was 
liable to the bond. He remarked upon Randall v. 
Willis, what must have before struck the learned 
reader, that, "when it was determined that the property, 



(j)) 5 Vea. 262, see p. 274. In were in specie at the time of the 

an anonjmons case reported in 3 ffifl ; and that if any of them be 

Swanst. 400 (note), it was decided lost, decayed, or changed, and 

that a gift of the moiety of the others bought, and brought in their 

donor*8 goods to be enjoyed after place, they do not pass in law or 

his death, passes those omy which equity. 
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which was laid out in land, was a part of the sabjecfe 
assigned by the settlement, there could be no difficulty 
in saying, that personal estate at least, must have 
been called back; as clothed with a trust created by 
those articles or that settlement. The course of the 
argument took quite a different turn ; viz., that there 
ought to have been a covenant, that, whatever per- 
sonal estate should be laid out in land, that land 
should be considered as personal estate. In the cases 
upon the custom of London, it is very familiar, for the 
purpose of avoiding questions, whether personal estate 
is laid out in land in fraud of the custom, to have an 
express covenant, that what is laid out in land shall be 
considered as personal estate, to be disposed of according 
as the custom and statute law together direct. But 
that is a case of a different sort from that of Randall 
V. Willis; for the covenant there attaches from time 
to time upon all he acquires from the marriage to 
death. But in that case, the personal estate he had at 
the date of the articles, was expressly made the sub- 
ject of trusts in the settlement; bound therefore by 
the settlement ; and the question did not at all attach 
upon the personal estate to be acquired between the 
date of the settlement and the death of the testator." 
He then referred to Jones v. Martin, and added ; " but 
that case and Randall v. Willis do not bear upon 
this; for this is that case, which in the discussion of 
Randall v. Willis was looked upon as one, that in all 
probability never would occur: viz., a covenant to 
settle all the personal estate he should at any time be 
possessed of: attaching upon each article that he had, 
and that from time to time he should become pos- 
sessed of, It is very stron^^ for a Court of Equity to 
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say, that, becaase it is difficult to execute the cove- 
nant in particular cases that may occur, therefore it 
shall not be executed. The same objection was there 
taken; is it to attach upon every chair, table, &c.? 
That difficulty occurred equally in Randall v. Willis ; 
but it was got over thus; that if the Court finds 
a valid subject of personal property, they would 
attach it rather than render the covenant perfectly 
nugatory, though they did not know what to do 
with the argument shewing the absurdity of if' (q). 
Inquiries were directed, and the case was again 
argued on further directions, when it was urged, that 
the only mode of doing justice was to permit the 
plaintiff to recover damages at law; the plaintiff, on 
the other hand, claimed the estate itself. But Lord 
Eldon did not go so far as that, he said the personal 
estate bound by this obligation, and which has been 
laid out in this real estate, is personal property that 
may be demanded out of the real estate; that the 
estate is chargeable with it, agreeably to the case of 
Lane v. Dighton (r). He also observed there is no 
difference between a marriage settlement, attaching 
upon every chair and table, and [a] direction in a will, 
that such specific articles shall go as heir-looms (s). 

In Cochran v. Graham, Lord Eldon said, that if there 
is a covenant to leave a widow such a portion of the 
personal estate as she would be entitled to, under the 
Statute of Distributions, if he had died intestate, the 
party may spend all his substance, but cannot reserve 

(q) Lewis 9. MaAockSj 8 Ves. («) Lewis v. Madocks, 17 Ves. 

150. 48. 

(r) Ambl. 409. 
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to himself any part for his own benefit, that is subject 
to the covenant; and it would follow, that he could 
not lay it out in land. That his Lordship took to be 
the result of all the cases {t). 

It was attempted in a later case, where there was a 
covenant to leave property equally among the children^ 
to support a settlement by the testator upon himself 
for life. Sir Wm. Grant, M. R. said, " the spirit of such 
a covenant requires, that every disposition should be 
excluded, which is in its effect testamentary, though 
not such in point of form. The custom of London, 
like a covenant of this description, attaches only upon 
the property, which the freeman has at his death. 
During his life he has full liberty to dispose of his 
personal property in any manner he thinks fit; yet, 
it has been held that a disposition by a freeman, that is 
not to take effect until after his death, though by an 
irrevocable instrument, is a fraud upon the custom. 
Thus, in the case of Bowers v. Fairbeard ( u), a judg- 
ment acknowledged by a freeman to secure to the 
mother of illegitimate children, by him, the payment 
of £500 within three months after his death, was held 
not to be available against the wife's customary right. 
So, in Turner v. Jennings (v). an assignment by a 
freeman of London by deed of the greatest part of his 
personal estate in trust for himself for life, and then 
for his grandchildren, was held a fraud upon the 
custom" (w). 

The language of Lord Eldon quoted above, that a 

(0 19 Ve8. 63; see p. 66. fr) 2 Vern. 612. 685. 

McDonnell v, McDonnell, 4 D. & (it) Fortescue v. Hennah, 19 

W. 376. Ves. 67 ; see pp. 72-3. 

(a) 2 Vern. 202. 
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covenant to leave such a portion of the personal estate 
as the widow would be entitled to, would prevent the 
covenantor from laying it out in land : could hardly 
have been correctly attributed to him. It is incon- 
sistent with the language of Lord Rossljoi, in Jones v. 
Martin, and inconsistent too with the principle upon 
which aU those cases have gone. If the money is laid 
out in land, with the intention of practising a fraud 
upon the covenant, then the rule is correct {x). But 
the simple investment of money in land is no badge of 
fraud, as the reserving a life interest in personalty is. 
This always has been a question of circumstances, and 
as Lord Eldon remarked in the observations we have 
already quoted from his judgment, in Lewis v. Madocks, 
the best mode of avoiding the difficulty attending an 
inquiry into the circumstances under which the in- 
vestment was made, is to insert a covenant that all 
investments of personalty in land shall be considered 
as money. 

The subject received full investigation in the House 
of Lords in a recent case : the principle of all the cases 
we have quoted was affirmed, and the necessity for 
the gift being out and out to prevent its being in 
fraud of the covenant was fully insisted on. It hap- 
pened that Lord Eldon had directed the Master to 
inquire as to the circumstances under which the real 
estate had been purchased; and his Lordship said in 
the House of Lords, that the evidence shewed a CMe 
of fraud upon the agreement which the Courts could 

(x) It is said that a freeman of he had covenanted to become a 

^London laying out monej in land, freeman for yaluable considera- 

expressly to avoid the custom, the tion, Qy. ; Frederick v, Frederick, 

land was not bound. Babington v, 1 P. W. 711. 
Greenwood, I P. W. 5, 30 ; but if 
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not permit to be practised ; he said the mere laying out 
the personalty in land would not constitute fraud, but 
the fraud was in giving the land afterwards^ reserving 
the life interest, whereby, at his death the donee got 
money through the medium of land; that he might 
have left it to descend to his heir; but the firaud 
was in the contrivance to retain the enjoyment, and 
yet devise it in breach of the covenant. Lord 
Plunkett spoke to the same effect. ^^ If Daniel Birkett 
the elder had chosen to convert his entire personal 
property into real estates, and had left it to de* 
scend to his heir-at-law, no person could have found 
fault with it. The principle of the cases cited by the 
noble lord [Brougham] applies to this case ; for they 
go the length of establishing this rule, that if he 
makes a disposition in his lifetime of his personalty, or 
changes his personalty by purchasing real estates, if 
that is done for the purpose of evading the performance 
of the special contract which he had entered into, and 
enabling him to make a disposition, which is, in effect 
a testamentary disposition, although it purports to be 
an act inter vivoSj that shall not be allowed to be done, 
and shall be corrected by the established principles of 
the Court. That being so, his reserving a life interest 
to himself in the personal property which he transfers, 
or his reserving to himself a life interest in the real 
estate which he buys, making that real estate the sub- 
ject of disposition by virtue of the residuary clause in 
his will; all this shall be evidence that it is fraudu- 
lently done, and for the purpose of defeating the 
contract which he had entered into" (y). 

(y) Logan V. WieDholt, 7 Blights New Reports, 1, and 1 CI. & Fin. 6ll. 
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This is agreeable to the earliest cases ; thus in the 
case of Gregor v. Kemp, Joan Kemp agreed to give 
to her son, his executors, or administrators, one full 
fourth part of all the real and personal estate she 
should be seised of or entitled to at the time of her 
death. Lord Macclesfield, C, said, that notwithstand- 
ing the articles, Mrs. Kemp was not restrained from 
disposing of her estate any way in her lifetime, and 
had a fuQ power over it, but with this single exception, 
(viz.) : she was restrained from making a distribution 
on purpose to defeat the covenant, which it is here 
fully proved she did (z). 

Sweeping agreements of this sort in marriage set- 
tlements, that all property to be acquired during the 
coverture, shaU be settled on the same trusts as the 
property then settled, are not uncommon, and as to 
the property of the lady are expedient and desirable (a). 

Although property be given to the separate use of 
the lady during coverture, it will still be bound by 
such a covenant on her part made before marriage, 
and the clause as to separate use will have no effect (&), 
of course if the husband alone covenants, property 
given to the wife's separate use, cannot be affected (c). 

In a late case it was apparently admitted, that an 
assignment by one of the presumptive next of kin of 
a lunatic, of all his possible interest in the personal 
estate of the lunatic, would pass to the assignee, the 

(z) 3 SwanBt. 404 (n.) cipation. 

(a) Graffiey v. Humpage, 1 B. (e) Traven v. Travm, 2 Beav. 

46; Tawnej v. Ward, 1 S. 563; 179; as to whether this covenant 

Keedham v. Smith, 4 Russ. 318 ; includes property then vested, 

Willis 9. Black, 4 Buss. 170. see Hoare v. Hombj, 2 Y. & C. 

(ft) Tawney v. Ward, 1 B. 563. N. C. C. 121 ; Blythe v Granville, 

There was no clause against anti- 13 Sim. 190. 
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share, which if living, at the lunatic's death, the 
assignor would otherwise have had (d). 

In Hyde v. White {e\ the children of Richard White, 
entered into an agreement, in their father's lifetime, 
to divide equally amongst themselves, the property 
which their father should die possessed of. Sir L. 
Shadwell, V. C, said, " on the authority of Wethered 
V. Wethered (/); and Harwood v. Tooke (^), I think 
that the agreement ought to be performed." 

So the Court decrees performance of a covenant for 
further assurance ; if any subsequent right accrues to 
the person entering into that covenant ; and more than 
this, if there is no such covenant, the Court implies 
an agreement, that any subsequent right acquired by 
the vendor of an estate, shall be conveyed to the 
purchaser (A). 

Sir L. Shadwell said, " I take the law to be this, 
that if a person has conveyed a defective title, and he 
afterwards acquires a good title, this Court will make 
that good title available, to make the conveyance 
effectual" (i). 

When a man not having a title at the time agrees 
to sell, and afterwards such title accrues to him, the 
Court binds the conscience of the vendor himself, and 
compels him to make good the title at any future 
period when he can (j). 

In Newmarch v. Brandling, Lord Eldon held, that 



[d\ Hinde v. Blake, 3 B. 234. Russ. 243. 

[«) 5 Sim. 524. (t) Noel o. Bewley, 3 Sim. 103; 

f) 2 Sim. 1 83. Clajton v. Duke of Newcastle, 2 Ca. 

J) 2 Sim. 192. in Ch. 112. 

(A) Pye ». Daubuz, 3 Bro. C. (j) Smith v. Baker, 1 Y. & C, N. 

C. 595, Hallett v. Middleton, 1 C. C. 223. 
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if a man grants a right of way for a term of years, 
and afterwards acquires a power to render that grant 
effectaal, neither he nor those chdming mider him, 
can be permitted to defeat it (jk). 

So a man agreeing to sell an estate, and buying in 
a claim to that estate, will be compelled to perform 
his agreement. In Masters v. Cooke, A. entered into 
an agreement in writing with C. for the purchase of 
an estate, if a good title could be made. B. (a stranger) 
afterwards filed a bill, claiming part of the lands ; C. 
buys in his claim, A. was held entitled to a specific 
performance of the agreement (I). 

Perhaps the strongest case on this point is Moody 
t^. Mathews (m). A feme sole lessee for years of tithes, 
sold an annuity for life out of the tithes, with a cove- 
nant to pay the annuity, and that the tithes should be 
subject to the annuity during the life of the annuitant : 
the grantor afterwards surrendered the lease and ob- 
tained a new one, married and died, leaving her hus- 
band surviving; he took the lease by survivorship, 
and renewed for a period beyond what his wife's in- 
terest would have extended to. Sir W. Grant held, 
that although he was not bound to renew, except so 
far as he had assets of his wife, yet standing in the 
place of his wife and renewing with his own money, 
the lease was subject to the annuity, and the an- 
nuitant was not to pay any of the expenses of 
renewal (n). 

In Morse v. Falkner (o), it was said that the 



[k) 3 Swanst. 90. (n) See Maxwell r. Ashe, 7 Yes. 

CoUia, P. C. 433. 184. 

[m) 7 Ves. 174. (o) 3 Sw. 429 (n.) 
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equity did not extend to the heir, and the Lord Chief 
Baron said, he was not aware that on a bill filed for a 
specific performance against the heir of a person who 
sold without having any title at the time of his bar* 
gain, the Court has referred it to the Master to 
inquire whether the vendor had any title to the 
premises at the time of his death. But Sir Edward 
Sugden, in Averall v. Wade (/>), referring to this 
case said, " there the party was not entitled, at the 
time of the conveyance, but afterwards acquired the 
title by descent, and the Court seemed to think there 
was a personal equity, and not descending with the 
land. I am not of that opinion" (q). 

A covenant to settle estates which may descend to 
the covenantor is therefore not personal, but will be 
enforced by the Court upon any estate which comes to 
him (r). This was decided by the case of Wellesley 
V. Wellesley, if there had been any doubt about it. 
In that case the trustees of Mrs. Wellesley demurred 
to the bill for the specific performance of an agree- 
ment by him to grant an annuity. Lord Cottenham 
said, "If at the hearing, the Court will have no 
power to make any decree, except that Mr. Wellesley 
do perform his contract, and has no power to act upon 
the land, then the demurrer must be allowed ; but if 
the Court can act upon the land, then the defendants 
who have demurred, and are made defendants, as 
trustees of the land, are properly made defendants, 
and the demurrer must be overruled ; that is, in that 

(p) Ll. & Goold, R. t. Sugden, J. Rep. S5. 
260. (0 3^ observations in Carleton 

(q) See Benslej v. Burdon, 2 o. Leighton, 3 Mer. 672 (n.) 
S. & St. 519 ; and on appeal, 8 Law 
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case, according to the plaintiffs shewing, she will have 
a decree against them. If there be a contract for 
sale, and the vendor proceeds so to deal with the 
property as to incapacitate himself from performing 
his contract, this Coart will act upon the property, 
and legislative provisions now exist, enabling this 
Court in certain cases to exercise this jurisdiction 
with more effect" (s). 

Lord Eldon, in Boehm v. Wood (t) said, " if A. B. 
undertakes to sqU another's estate, it does not signify 
whether A. B. has any interest, provided he can give the 
estate at the time the purchaser was to have it/' This 
language seems opposed to the doctrine of Sir Edward 
Sugden, who states the want of mutuality to be a 
sufficient objection to such an agreement. But there 
is mutuality of obligation, and the only objection 
which is valid is that the plaintiff was not a bond fide 
contractor (t^). In Chamberlain v. Lee (v). Sir L. 
Sfaadwell, Y. C, said if the case is that A., with refer- 
ence to an estate which he knew to belong to B., 
contracts to sell it to C, it is a very wholesome rule 
that this Court ought not to aid such a contract. But 
this would not apply to property believed by the 
vendor to belong to him, and in his possession. 

The effect of the doctrine established by Courts of 
Equity as to the specific performance of agreements, 
is further exemplified by the doctrine of equitable 
assignment. Lord Cottenham's judgment, in Bum 
v. Carvalho (w?), puts this matter in a very dear light. 

r#) 4 M. & G. 561 ; seep. 577. Porch. 241. 

(0 1 J. & W. 421. (v) 10 Sim. 444 ; see p. 450. 

[«) Sugden on Vendors and (lo) 4 M. & C. 690 ; see p. 7€0. 

A A 
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" In equity, an order given by a debtor to his creditor 
upon a third person, having funds of the debtor to 
pay the creditor out of such funds, is a binding equit- 
able assignment of so much of the fiind. In Row v. 
Dawson (a?), Lord Hardwicke says, " It is a credit on 
the fund, and must amount to an assignment of so 
much of the debt ; and though the law does not admit 
an assignment of a chose in action, this Court does, 
and any words will do, no particular words being 
necessary thereto ;" and in Yates v. Groves (y). Lord 
Thurlow says, " This is nothing but a direction by a 
man to pay part of his money to another for a valuable 
consideration. If he could transfer, he has done it; 
and it being his own money, he could transfer." In 
Ex parte South (z). Lord Eldon says, ^^ It has been 
decided in bankruptcy, that if a creditor gives an 
order on his debtor to pay a sum in discharge of his 
debt, and that order is shewn to the debtor, it binds 
him. On the other hand, this doctrine has been 
brought into doubt by some decision in the Courts of 
Law, which require that the party receiving the order 
should, in some way, enter into a contract. That has 
been the course of their decisions; but is certainly 
not the doctrine of this Court." In Fitzgerald v. 
Stewart (a) and Lett t;. Morris (6), the same rule was 
acted upon ; and, in Watson v. Duke of Wellington (c), 
Sir J. Leach thus defines an equitable assignment: 
^^ In order to constitute an equitable assignment, there 



(x) I Ves. sen. 831 ; eee p. 832. M. 457). 

[y) 1 Ves. jun. 280; see p. 281. (b) 4 Sim. 607. 

[z) 3 Sw. 398. (c) 1 E. & M. 602; 0ee p. 605. 

[a) 2 Sim. 833, (see S. C. 2 R. & 
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mast be an engagement to pay out of a particular 
fund/' Upon this principle it is that assignments of 
future fireight and of non-existing, but expected, funds 
have been enforced in equity; but this case is far 
within the limits of the funds, for here there is an ex- 
isting fund in an agent's hand, and there is a distinct 
contract to discharge the liability out of that fund, and 
to give directions for that purpose. 

It sometimes happens that if there is no right at 
law, there is none in equity. This is the case where 
by statute a right is constituted, which otherwise 
does not exist ; or where by statute, a right is declared 
under certain circumstances to be barred, both at law 
and in equity. Thus Lord Eldon, alluding to the 
Registry Acts said, there is no doubt there can be 
no such thing as the equitable ownership of a ship (d). 

A question has been raised whether if there be no 
legal assignment of copyright, an equitable assignee 
can claim the benefit of his assignment in a Court of 
Equity. 

In Rundell v. Murray (^), it was alleged that the 
plaintiff had given the defendant the work in manu- 
script ; the plaintiff applied for an injunction, alleging 
that there being no assignment in writing, the defend- 
ant had no property in the work. Lord Eldon said, 
'* whether Mr. Murray has a right to exclude the plain- 
tiff or any one else from the publication of this work, 
is a question that I have now nothing to do with:" 
and afterwards, ^^It is settled that an assignment of 
copyright must be in writing, although it frequently 

(d) Dixon v. Ewart, 3 Mer. 333, N. S. Ch. 254. 
see 8 & 9 Vict. c. 89, 8. 34; and (e) Jac. 811. 

Follett V. Delanj, 17 Law J. Rep. 

▲ A 2 
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happened that Courts of Equity had granted injunc- 
tions at the suit of persons claiming under assign- 
ments not in writing, until we were set right by 
a decision of the Court of King's Bench." This 
language seems to shew it was his Lordship's opinion, 
there could be no equitable assignment of copyright. 
In Mawman v. Tegg (/), on the application for an in- 
junction, it was urged, that the remedy by injunction 
being only ancillary to the legal remedy, the party 
applying for it ought to shew that he has a title, on 
which he could recover at law ; and that the plaintiff 
not having any assignment m writmg, had no valid 
title in either law or equity. Lord Eldon held th&t 
there was a suflScient allegation of title. Two of the 
plaintiffs were assignees of a bankrupt owner of the 
copyright; Lord Eldon said, "whatever question 
there may be in some cases, whether an interest in 
copyright does or does not pass without writings it 
would, I apprehend, be difficult to maintain that there 
must be an instrument in writing between a bankrupt 
and his assignees." It is clear that the doctrine was 
supposed to be that there could be no interest in equity 
in copyright, unless there was an interest at law. 

In Colburn v. Duncombe (g), this doctrine is 
placed upon the fact that there was no such thing as 
copyright at common law, ' and that therefore, if the 
forms of the statute respecting copyright are not 
observed, no interest passes at law or in equity. The 
defendants had demurred for want of equity, and also 
because the author was not a party. Sir L. Shadwell, 
V. C, said, ** This suit is manifestly defective in not 

( /*) ^ RuM«. 385, see p. 392. (g) 9 Sim. 161. 
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having the author of the work a party to it, and the 
demurrer for -want of parties must be allowed. But 
as the bill contains sufficient to shew that the plaintiff 
has a good title in equity, I shall give him leave to 
amend his bill without prejudice to the injunction." 
Accordingly, in Sweet v. Cater, it was alleged by 
the bill that the legal interest in the copyright had 
never been duly assigned to the plaintiff by the 
author, who was made a defendant. The other de- 
fendant demurred for want of equity, insisting that 
the language of the Copyright Act, makes it quite 
dear that no one but the author or the proprietor of 
the copyright of a book can sue in a case of piracy. 
But Sir L. Shadwell said that the plaintiff was an 
assignee of the copyright in a limited sense, and over* 
ruled the demurrer, and the author (Sir E. Sugden), 
declining to permit the plaintiff to bring an action in 
his name, the defendants were ordered to admit, at 
the trial, that the plaintiff was the legal proprietor of 
the copyright (A). In Chappell r. Purday, it was de^ 
dded by the Court of Exchequer that the Court would 
assist an equitaUe title merely to a copyright (t). 

These cases seem to remove all doubts upon the 
question, and to prove that there may be an assign- 
ment of a copyright, only valid in equity, and which 
confers an equitable title on the assignee. 

(*) 11 Sim. 572. (0 4 Y. & C. 424. 
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CHAPTER II. 

The benefit of a Contract may he assigned. 

It follows from the fact, that the contract gives a 
right to have it performed in specie by a Court of 
Equity, that a person who takes a benefit under a con- 
tract may assign it ; but it has been doubted whether 
the assignee of a contract can, in his own name, file 
a bill for specific performance. 

It might be thought that not being a party to the 
contract, he could not specifically enforce it ; and that 
as he is a stranger to the other contracting party, there 
would be no mutuality. But the act pf filing the bill 
gives the other party the power of filing a bill against 
him, and would be considered equivalent to a written 
agreement. In many cases, indeed, part performance 
of the contract by the assignee has been held sufficient 
to justify the original contracting party in filing a bill 
against him; and it is not necessary that the other 
original contractor should be made a party to the 
suit (a). 

In Colton V. Wilson, a testator devised his property 
to trustees to sell and pay debts, the trustees con- 
tracted to sellf and the creditors brought a bill for 
specific performance against the purchaser; it is not 

(a) Holden v. Hayn, 1 Mer. 47 ; Hall v, Laver, 4 Y. & C. 216. 
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stated whether the trustees were parties, no objection 
seems to have been taken to the form of the suit, and 
a decree was made (b). 

But agreements may, from their very nature, involve 
a personal relation, as in the case of a partnership, 
and in most agreements, except those for the sale of 
estates this difficulty arises : it seems to present some 
obstacles to the assignment of agreements for leases ; 
the question is, whether the personal character and 
circumstances of the lessee are not a portion of the 
consideration in the mind of the lessor who agrees to 
grant a lease to him. 

In Willingham v. Joyce, Lord Alvanley, M. R. said, 
^^ I would not decree a specific performance of a lease of 
a house, merely to give up the house to assignees" (c). 
Lord Bosslyn, C. said, in a later case, ^^ I cannot say the 
bankruptcy discharges the contract, as a general pro- 
position, the case you state of a purchase does not dis- 
charge the contract. I am to consider whether T can 
put any terms upon the assignees that shall make them 
do equity. The assignees might have made an agree- 
ment to sell this lease making a profit upon it, to a 
person to whom there could be no objection. I cannot 
say now, that they may not have put the case under 
terms that might oblige me to perform it, supposing it 
a complete agreement" (d). 

A case was mentioned where Lord Thurlow, under 
similar circumstances, executed such an agreement 
concerning a house on Ludgate Hill, his Lordship said, 
^^ the bankruptcy was %n assignment, and if the party 



S: 



b) 3 P. W. 190. (d) Brooke r. Hewitt, 3 Ves. 

e) 3 Ves. 168. 253. 
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had made an actual assigDment, the assignee would, 
without doubt, be entitled to a performance, because 
the lease would be to the party and his assigns" (e). 

" There is a distinction," said Lord Eldon, " cer- 
tainly between a purchase and a lease. In the former 
instance, the bill for a specific performance tenders 
payment of the purchase money: the latter is very 
much otherwise, and the Court ought not to forget the 
habit of dealing among mankind with regard to the 
relation of landlord and tenant. Every man taking a 
tenant looks to the probability of the rent being paid ; 
and that attention is paid to that circumstance through 
the whole currency of the lease, that introduces a pro- 
vision not to assign or underlet without license ; and that 
is often thought of so much consequence, that special 
care is taken at least as to the end of the lease, that 
there shall then be a responsible tenant, though it may 
not have been thought necessary to provide for that 
in the anterior period. A difference of opinion has, I 
know, prevailed whether that is a usual covenant to 
be inserted as such or not. But recollecting, that the 
lessee remains liable to the determination of the term, 
but an assignee only during his possession, it is of great 
importance to the lessor to take care, that the lessee 
shall be a man of substance. Therefore, insolvency 
admitted and not cleared away, is a weighty objection 
to a specific performance of an agreement for a lease, 
th^ party were seeking an execution beyond the 
law"(/). 

In Neale v, Mackenzie, Lord Langdale, M. R. said, 

(e) 3 Ves. 256. (/) Buckland o. Hall» 8 Ves. 92, see p. 94. 
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*^ I do not say that insolvency would not be a ground 
upon which the Court would refuse specific perform- 
ance, but the insolvency must be proved in some 
satis&ctory manner" ((^); and in Price v. Assheton, 
where the plaintiff filed a bill for specific performance 
of an agreement to renew a lease, the Court of Ex- 
chequer, being satisfied that the plaintiff was in insol- 
vent circumstances, dismissed the bill, on the ground 
that the Court would not compel the landlord to take 
an insolvent person as his lessee (h). 

But in the case of a building or improving lease, 
where a large sum of money has been laid out, with a 
covenant to renew, the insolvency of the person apply- 
ing under the covenant is of less importance, if there 
is a clause of re-entry in the lease (t). 

Lord Redesdale said, in O'HerUhy v. Hedges, 
^^ There is a great deal to be considered with respect 
to contracts of this kind. Here is a contract for the 
occupation of land, in which contract the solvency and 
the character of the tenant are intimately concerned : 
they are not so important however as if the lease were 
at rack-rent, there, the solvency and character of the 
tenant are every thing. Now, suppose a trustee was 
to contract for a lease at a rack-rent, and that cestui 
que trust filed a bill for a specific performance : says 
the defendant, ^ I agreed with this man as a good 
tenant, a solvent man, and skilled in the improvement 
of ground ; you are poor, you are ignorant of the cul- 
tivation of land : and because he happens to be your 
trustee, though there is no trust apparent, must I put 
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1 Keen. 474. (0 Hyde ». Skinner, 2 P. W. 

(1) 1 Y. & C. 441. 197. 
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upon my estate a tenant who will rain it V Can this 
be equity ? I think not. If indeed such a lease had 
been actually executed, and without containing a pro- 
vision that the tenant should not assign without license, 
in such case the landlord must suffer for his folly. 
The difference in the character of the tenant may make 
a great difference with respect to the land, and may 
be an injury to the landlord to an incalculable extent ; 
and, therefore, it would be dangerous to establish 
merely on the principle, that a trustee shall gain no 
benefit for himself, that a party not knowing of the 
trust shall be obliged to execute an agreement made 
with the trustee. Suppose a farmer in possession of 
a farm at a rack-rent, holding under an assignment of 
a lease, and being the apparent owner : he cultivates 
the land well, and gives satisfaction to his landlord, 
who, for his encouragement, proposes to give him a 
further term, and he enters into a contract to that 
effect: and then the person who assigned the lease 
starts up and insists that the farmer was his trustee, 
and, though the landlord knew nothing of such trust, 
that he must execute a lease to him and not to the 
tenant. Surely, the landlord has a right to say ^ I 
never would have entered into such a contract with 
you.'"(;). 

This doctrine has not been followed, it is in direct 
opposition to the doctrine of Lord Thurlo w ; the rights 
which the tenant would have under an actually exe- 
cuted lease, a Court of Equity ought to consider he 
has, upon an agreement for it : one of these rights, is 

(j) 1 Sch. & Lef. 123. 
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that of assigning the lease, and a Coart of Equity will 
always perform the agreement, at the instance of an 
assignee. 

In Weatherall v. Geering, Sir Wm. Grant decided 
that an assignee of an agreement to grant a lease to a 
person who had become bankrupt, when in the lease 
there was to be a proviso not to assign without 
license ; could not himself, putting the bankruptcy out 
of the question, have obtained specific performance, 
after an act which amounted to a forfeiture. Then the 
assignee of the bankrupt, in bankruptcy, could he 
enforce a specific performance ? The proposition, that 
the assignee of a bankrupt can compel a landlord 
specifically to perform an agreement to grant a lease 
to the bankrupt, has never been determined, the 
utmost extent of Brooke v. Hewitt is, that Lord 
Rosslyn would not say, it was impossible; acknow- 
ledging, that the assignee would have great difficulty 
to establish it at the hearing. I should think that 
difficulty insurmountable. But there was no proviso 
against assignment. What then would the Court say, 
where there is a proviso against assignment ? Would 
the Court in direct opposition to that proviso execute 
such a covenant" (k). 

These opinions were given before the decision in 
Church V. Brown, that a covenant not to assign 
without license is not a proper or usual covenant in a 
lease: this point had in &ct been decided the other 
way by Sir Wm. Grant, but at a conference with Lord 
Eldon, the rule was settled, that it should not be 

(k) 12 Yet. 604, tfid. n^. p. 359. 
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inserted as a usual covenant. The reasoning of Lord 
Eldon upon that point, his position, that the right to 
assign unless restrained was incident to the estate of 
the lessee, renders it impossible to hold that it was 
such a personal contract, that the assignee of the 
agreement could not compel its execution (/). 

The question then would only rest upon the co- 
venants which the lessor had stipulated for, these 
must be entered into by a solvent person. It seems 
that Lord Thurlow thought the only objection in the 
case of bankruptcy was, that the covenant of the 
bankrupt would be of less value; but the assignee 
ought to enter into all the covenants (m). 

Accordingly, in Powell v. Lloyd, on a bill by the 
assignees for the specific performance of an agreement 
for a lease, the Court decreed that the assignees were 
entitled to a lease, according to the agreement, on 
personally entering into those covenants which the 
bankrupt, if solvent, would have been bound to enter 
into (n). 

In Crosbie v. Tooke (o). Sir L. Shadwell, V. C, 
on the ground of the insolvency of the party who 
originally agreed to take the lease, refused to grant a 
specific performance of the agreement to his assignee. 
Lord Brougham reversed this decision, and said, " I 
am clearly of opinion, that the circumstance of the 
party who originally contracted having assigned his 
interest cannot be taken into consideration, provided 
(which is the fact here), the assignee be admitted to 

[0 15 Yes. 258. 372 ; De Minckwiiz o. Udney, 16 

[m) 8 Ves. 256. Ves. 466. 

[n) 1 Y. & J. 427 ; 2 Y. & J. (o) 1 M. & K. 431 ; seep. 438. 
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be a person in solvent circumstances, and able to 
enter into the covenants in the proposed lease, and 
that the insolvency of the assignor cannot be set up 
with effect for the purpose of releasing the defendant 
from the specific performance of his agreement. That 
doctrine, which seems to have been approved by Lord 
Loughborough, in Brooke v. Hewitt has been since 
fully recognised and adopted in Powell v. Lloyd ; and 
the case of Weatherall v. Geering is no authority 
against the general principle, for the agreement there 
was for a lease which should contain a covenant not 
to assign. It may further be observed, that, even in 
cases where alienation without license is expressly 
prohibited and guarded by a clause of forfeiture, such 
a clause has been held to fiimish no protection against 
an assignment of the lease by operation of law, under 
a conmussion of bankrupt for example, or upon 
an execution for debt. Doe dem Mitchinson v. 
Carter (p) ; Lord Stanhope v. Skeggs (q). In Morgan 
V. Rhodes (r), his Lordship observed, that of the point 
in Crosbie v» Tooke he entertained not the least 
doubt, and never did. 

Sir James Knight Bruce, V. C. observed, in Dowell 
V. Dew {s)j that the landlord can hardly be compelled 
to grant the lease to the assignee^ without the personal 
responsibility of the original lessee for which he 
contracted, and though the assignee may be entitled 
to have a lease granted to himself, yet he will not be 
so entitled without giving to the landlord, if the land- 

(p) 8 T. R. 57. 300. (r) 1 M. & K. 435, see p. 438. 

\g) 8 T. R. 59. (O 1 Y. k C, N. C. C. 350. 
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lord shall require it, the personal liability of the 
original lessee for the covenants ; and his Honor also 
said, that the principle of those cases (the cases we 
have cited) is, that the assignment still leaves the 
original lessee liable on his covenant. This seems 
hardly consistent with those cases; they decide that 
the original lessee may assign his a^ment, provided 
a solvent person enters into the covenants. The 
landlord has no right to have two sets of covenants, 
all he has a right to, is to have a covenant from a 
solvent person ; if the other rule obtained, the assignee 
of a bankrupt would be in a better position than the 
assignee of a solvent person, as he would not be re- 
quired to get the bankrupt to join in the covenants; 
this is a part of the old objection and the old doctrine, 
but it is inconsistent with later decisions ; there is no 
ddectus personcB in the matter, unless it is expressly 
stipulated for. His Honor's judgment was expressly 
given with respect to the peculiar circumstances of 
the case decided, and therefore may be considered as 
not attempting to impugn the general rule. 

Policies of insurance against fire are not in their 
nature assignable, for they are only contracts to make 
good the loss which the contracting party himself 
may sustain. Such policies are only special agree- 
ments with the persons insuring, against such loss or 
damage as they may sustain (t). Lord Hardwicke 
was of opinion that it is necessary the party insured 
should have an interest or property at the time of 
insuring, and at the time the fire happens (ti), so that 

(0 Lynch o. DalzeU, 3 B. P. C. Halford v. Kymer, lOB. & Cr. 724. 
497 ; as to insurances upon lives ; (u) Saddlers* Company v. Bad- 

Godsall 9. Boldero, 9 East, 72; cock, 2 Atk. 554. 
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an assignment could have no effect in equity, as the 
assignee could not recover in the name of the assignor 
at law. In the case of a policy of insurance upon a 
life, if the policy was good at the time of its being 
made, and if at the time of the life dropping, it is in 
the hands of a purchaser for valuable consideration, he 
can recover in the name of the original holder (r). 

(o) Ashley v. Ashlej, 3 Sim. 149. 
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CHAPTER III. 

Notice of the Contract hinds aU persons claiming under 

the contracting Parties. 

It also follows from the doctrine that contracts ought 
to be performed, that an assignee of property respect- 
ing which a contract is enter^ into, is bound by such 
contract if he has notice of it. In Meux v. Maltby a 
bill had been filed for the specific performance of an 
agreement to grant a lease ; pending the suit, a joint 
stock company bought the land. Sir Wm. Grant said, 
the pending suit was notice, and that the company 
were as much bound by the contract as the original 
defendants ; and although he felt a difficulty in decree- 
ing the execution of a lease, he declared the plaintifia 
entitled to it, and restrained the defendants from 
bringing any action to disturb the plaintiffs in their 
possession (a). 

This was the early doctrine of the Court. Lord 
Keeper Bridgman, in 1668 laid it down. " If a man 
contracts to purchase lands belonging to a manor of 
the lord thereof for a certain sum of money, and 
afterwards the lord offers to sell to him the whole 
manor, if they do not agree, so that the lord sells all 
the manor to another, yet upon application to this 

(a) 1 Sw. M7. 
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Conrt, the first purchaser shall have his contract 
decreed to him" (b). 

This is merely the general principle of equity as 
to trusts. Lord Redesdale says, " Trusts are enforced, 
not only against those persons who rightfully are pos- 
sessed of the trust property as trustees, but also against 
all persons who come into possession of the property 
bound by the trust, with notice of the trust ; and who- 
ever so comes into possession is considered as bound 
with respect to that special property, to the execution 
of the trust" (c). 

The most important application of this principle is 
that relating to the doctrine of covenants running with 
the land. The technical rules which prevail at law on 
this subject are disregarded in equity: and the fact 
that a purchaser of the land had notice of the covenant 
entered into by the party irom whom he claims, has 
been held sufficient to justify a Court of Equity in 
enforcing the covenant. This was in effect decided by 
Sir John Leach, V. C. in the great case of the Duke 
of Bedford v. the Trustees of the British Museum. 
Li 1675, Mr. Montagu covenanted with Lady Russell 
not to erect certain buildings on his land, so as to 
interfere with the enjoyment of Lady Russell's pro- 
perty. The property of Mr. Montagu afterwards 
became vested in the trustees of the British Museum, 
and that of Lady Russell in the Duke of Bedford. On 
a bill filed to restrain the building by the trustees 
contrary to the covenant of Mr. Montagu, Sir John 
Leach, V. C. ordered a case for a Court of Law, 

(b) Prax. CanceU. 524 ; see Potter (c) Croflon o. Ormsbj, 1 S. & L. 

V. Sanders, 6 Hare, 1. 362. 
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directing it to be stated, that the covenant in 1675 
was made not with Lady Russell, who had not then 
the legal estate in the land, but with the trustees. It 
is clear that he thought the equitable remedy might 
exist where there was no legal remedy {d). 

This point was afterwards abandoned; but the ob- 
servations of Sir Thomas Plumer, M. R. respecting it, 
are well worthy of attention. " If this were a case," 
said his Honor, ^^ in which the plaintiff had not a legal, 
but had only an equitable remedy, as was attempted 
to be argued by his counsel, on the assumption that, 
by reason of certain technical forms, he was debarred 
from obtaining any redress at law; if the case was 
reduced to that point, it would become extremely 
material to consider whether the party had any claim 
at all to come into a Court of Equity for its equitable 
assistance" (e). 

Sir John Leach had previously impliedly sanctioned 
the opinion, that if a covenant to produce title deeds, 
did not run with the land, yet if the holder of the 
land and the deeds had notice of the covenant he 
would be bound (/). This is stated to be the law 
by Sir E. Sugden in his work on Vendors {g). 

Indeed, the language of Lord Hardwicke in Furni- 
val V. Crew, goes to support the remedy in equity; 
he thought there might be an action at law upon a 
covenant to renew against the heir-at-law or executor 
of the covenantor, but ha said it was a proper case for 
relief in equity, from the condition of the person who 



2 M. & K. 557. 449. 

[e) 2 M. & K. 570. (g^) V. & P., p. 474. 

[/) Barclay v. Raine, 1 S. & St. 
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is called upon to renew. It was a covenant which 
binds the land in a Court of Equity, and, therefore, 
gives the relief against the proper person who is in 
possession of the land, as it has a lien upon it (A). 

This doctrine, however, has not met with the sanc- 
tion of one distinguished Judge. In the great case of 
Eeppell V. Bailey, Lord Brougham, C, first decided 
that the covenant did not run with the land at law. 
He then said, ^' If such would be the construction at 
law, does the notice which the purchaser had of its 
existence, alter the case in this Court, upon an appli- 
cation for an injunction ; or would it, upon the appli- 
cation of a co-relative and co-extensive nature, for a 
specific performance? Certainly not. The knowledge 
by an assignee of an estate that his assignor had as- 
sumed to bind others than the law authorizes him to 
afiect by his contracts — ^had attempted to create a 
real burthen upon property, which is inconsistent with 
the nature of that property, and unknown to the prin- 
ciples of the law, cannot bind such assignee by afiecting 
his conscience. If it did, then the illegality would 
be of no consequence ; and, however wild the attempt 
might '^ be to create new kinds of holding and new 
species of estate, and however repugnant such devices 
might be to the rules of law, they would prove per- 
fectly successfiil in the result, because equity would 
enable their authors to prevail ; nay, not only to com- 
pass their object, but to obtain a great deal more than 
they could at law, were their contrivances ever so 
accordant with strict legal principle. This Court 

(A) 3 Atk. 83. 
BB 2 
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would be occupied in compelling persons by way of 
injunction and decrees to perform covenants, which 
the law repudiated, and for the breach of which no 
damages could ever be recovered. A case like this 
bears no analogy to the ordinary case of a purchase, 
with notice of a prior agreement by the vendor, to sell 
the premises to another. Such a purchaser has done 
an unconscientious act, or at least made himself ac- 
cessory to the unconscientious act of his vendor, in 
selling another man*s property, and therefore his bar- 
gain cannot protect him against the prior claim ; but 
that of which he there had notice, was the legal and 
valid act of the vendor; whereas that of which the 
assignees here had notice, was their assignor's cove- 
nant affecting to bind the land, on which, by law, it 
could not operate. Observe how this would apply to 
all assignments of leaseholds. Every assignee of a 
lease has notice of the lessor's covenants: conse- 
quently no covenant, how absurd soever, could be 
made by a lessee, that would not of necessity run with 
the land in equity : into whose hands soever the land 
might come; and all the decisions that have been 
made by the Courts, with respect to such covenants 
being collateral or in gross, would be of no avail, be- 
cause, though no damages could be recovered for the 
breach of them, yet the performance of them could 
be enforced against every assignee of the term, as a 
party necessarily fixed with notice. So a person who 
had conveyed land, and subjected it to covenants in 
the hands of his vendee, could at once make sure of 
those burthens following it into the hands of all holders 
to whom it might pass, by taking the precaution of 
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notifying the covenants in some effective, though easy 
manner, as by publication in some place near the 
premises, where the purchaser must needs observe the 
announcement. This Court will never interfere, by 
way of injunction, or in any other more direct manner, 
to enforce such covenants, when satisfied that they 
could receive no support or countenance at law" (»). 

In the case of Lucas v. Comerford, Lord Thurlow 
thought that the holder of a lease by equitable assign- 
ment who was in possession, was liable to the cove- 
nants in the lease : the covenant being to rebuild, the 
Court could not compel a specific performance, and as 
a Court of Equity could not give damages for a breach 
of covenant, he directed a legal assignment to be made 
so as to make the equitable assignee liable on the 
covenant at law (j). This was supposed to extend 
to a mere depositary of a lease, but the taking pos- 
session was a necessary ingredient in the case, and 
led to the decision (i); however the principle that 
the Court would specifically perform covenants, on 
which the parties could not be sued at law from their 
not running with the land, was clearly admitted, by 
Lord ThurloVs decision (t). 

The doctrine of Lord Brougham has not been 
acceded to by succeeding Judges. In Whatman v. 
Gibson, the Vice Chancellor of England held, that as 
all the parties who executed the deed were bound by 

(0 2 M. & K. 548 ; see Heming- (Q Flight v. Bentley, 7 Sim. 149 ; 

way V. Femandes, 13 Sim. 228. Moores v. Choat, 8 »im. 508 ; see 

(j) 3 Bro. C. C. 166, 1 Ves. Riddell v. Riddell, 7 Sim. 529 ; and 

Jnn. 235, 8 Sim. 499. Willson v. Leonard, 3 B. 373 ; Ro- 

(A) See Sanders v. Benson, 4 binson v. Rosher, 1 Y. & C. N. C. 

Beav. 350. C. 7 ; Goddard v. Keate, 1 Vera. 87. 
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it ; and the only question was, whether there being an 
agreement, aU persons who come in as devisees or as- 
si^ees, under those who took with notice of the deed, 
are not bound by it. ^^I see no reason," said his 
Honor, ^^ why such an agreement should not be bind- 
ing in equity on the parties so coming in with notice. 
Whatever may be the form of the covenant, or what- 
ever difficulty there may be in bringing an action on 
it, I think that there is a plain agreement which a 
Court of Equity ought to enforce" (m). 

The covenants thus enforced are only those which 
would be binding on the person making them : if they 
are according to the notions of Courts of Equity, capable 
of specific performance, specific performance wiU be 
decreed ; but if specific performance cannot be decreed, 
a Court of Equity will, if it can, put the parties in a 
condition to recover damages at law. 

In the case in which this can be done, the same dis- 
cretion will be exercised as in the case of an ordinary 
agreement. But if the matter is incapable of being 
decided by the Courts of Law, the Courts of Equity 
must decide on the matter entirely, as no relief can 
otherwise be obtained. 

In Bristow v. Wood, an objection was taken to the 
title of a piece of land, on the ground that the vendor 
had covenanted on a previous sale not to build houses 
of less than a stipulated value on the land. The 
defendant had no notice of the covenant when he 
signed the contract; the Vice Chancellor Knight 
Bruce was of opinion that the question which had 

(m) Whatman r. Gibson, 9 Sim. 196 ; see also Schreiber v. Creed, 
10 Sim. 9. 
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been raised by the exception, was of too doubtful a 
nature to justify the Court in compelling the purchaser 
to accept the title (n). 

In fact the whole doctrine of equitable notice is 
involved in these discussions. If there is an agree- 
ment for valuable consideration, notice of that agree- 
ment binds an assignee of the party making it, as 
much as the person from whom he claims the estate ; 
the equitable right which arises from the doctrine of 
specific performance cannot be barred in a Court of 
Equity by any thing but an equitable bar. 

In the case of Page v. Broom, parties having an 
equitable estate only agreed to grant a lease, which 
was to contain special covenants on the part of the 
lessors; a specific performance had been directed in a 
suit instituted against a bankrupt's assignees and 
heir-at-law claiming under the lessors; the Court 
directed these parties to enter into the special covenants 
mentioned in the agreement : such covenants, however, 
to be limited to the beneficial interest they had in the 
premises (o). 

The ^ect given upon this principle to covenants 
in equity is very important. K there be a settlement 
of part of the estate, and a covenant that this is free 
from incumbrances, equity will throw the whole on 
the unsettled part, which still belongs to the original 
owner. The equity binds the land in the hands of 
every person, unless a purchaser for valuable con- 
sideration without notice (/?), the same effect is given 
to this covenant, as if there had been a covenant 

[») 1 Collyer, 480. (p) Averall v. Wade, Lloyd & 

3 Beav. 36. Goold, Gas. temp. Sugd. 253. 
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expressly to discharge the settled or sold part. In an 
early case, this express covenant was enforced in 
equity. There was a sale of fourteen shares out of 
thirty-six in the New River Company, which thirty- 
six were charged ; in the agreement for sale the vendor 
covenanted to discharge the fourteen shares. The 
Court decreed that the plaintiff should enjoy the 
fourteen shares discharged, and that the other twenty- 
two shares should be subject to the plaintiff's in- 
demnity therein ; notwithstanding it was insisted that 
the covenant was merely personal {q). 

(g) Lord CoTentrj r. Middleton, Chan. Gas. 208. 
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CHAPTER IV. 

The Contract only affects those claiming under the 

Contracting Parties. 

« 

An agreement is only considered equivalent to an 
actoal conveyance between the parties themselves and 
their representatives; not as to third parties; an 
agreement to purchase an equity of redemption will 
not enable the party agreeing to file a bill for red^np- 
tion agaiBSt the mortgagee: this was decided by Lord 
Cottenham, in Tasker v. Small. There, in reference 
to Mr. Phillips being a party to the suit, his Lordship 
said, ^^ Phillips is merely a mortgagee, against whom 
no bill can properly be filed, except for the purpose 
of redeeming his mortgage, and that by a party en- 
titled to redeem. This bill does not pray any re- 
demption of Phillips' mortgage, and if it had, the 
plaintijBT would not be entitled to file such a bill. He 
is only connected with the property by having con- 
tracted to purchase the equity of redemption, and 
until that purchase is completed, he cannot redeem 
the mortgage." And again, as to Mrs. Small, another 
person interested in the estate being a party, his 
Lordship said, ^4t was agreed at the Bar that the 
plaintiff was in equity invested with all the rights of 
Mrs. Small, upon the principle, that by a contract of 
purchase, the purchaser becomes in equity the owner 
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of the property. This rule applies only as between 
the parties to the contract, and cannot be extended 
so as to affect the interest of others. If it could, a 
contract for the purchase of an equitable estate would 
be equivalent to a conveyance of it. Before the 
contract is carried into effect, the purchaser cannot, 
against a stranger to the contract, enforce equities 
attaching to the property" (a). 

It would seem that upon principle, those who have 
a legal right ought not to be barred of it, by any 
other than a leged act; unless they take their legal 
right from a person whose conscience was bound ; but 
in the case of powers over estates, a different rule has 
prevailed and the same docile has been applied to the 
case of a husband attempting by an equitable assign- 
ment only to bar the wife's title to her chattels real 
and choses in action by survivorship, the question 
which has occupied the attention of the Court most, 
being, whether a husband could effectually assign his 
wife's choses in action. 

The principles admitted are, that a husband has a 
right to his wife's choses in action, provided he re- 
duces them into possession; and that he has a right 
to the chattels real, provided he assigns them. 

Sir Thomas Plumer, in Homsby v. Lee (6), held 
that an assignment of a reversionary interest would not 
bar the wife surviving, and in Purdew v, Jackson (c), 
he said that all assignments made by the husband 
of the wife's outstanding personal chattels, which is 
not nor cannot be then reduced into possession, pass 

(a) Tasker p. Small, 3 M. & C. (b') 2 Mad. 16. 

66, Bee p. 71. (c) 1 Russ. 1. 
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only the interest which the husband has, subject to 
the wife's legal rights of survivorship. 

This doctrine Was narrowed by Lord Lyndhurst, 
C, in Honner v. Morton (d). He said, "when the 
husband assigns the chose in action of his wife, one 
would suppose, on the first impression, that the as- 
signee would not be in a better situation than the 
assignor, and that he, too, must take some steps to 
reduce the subject into possession, in order to make 
the title good against the wife surviving. But equity 
considers the assigmnent by the husband as amounting 
to an agreement, that he will reduce the property into 
possesion; it likewise considers what a party agrees 
to do, as actually one : and, therefore, where the hus- 
band has the power of reducing the property into 
possession, his assignment of the chose in action of 
the wife will be regarded as a reduction of it into 
possession. On the other hand, I should also infer, 
that, where the husband has not the power of reducing 
the chose in action into possession, his assignment 
does not transfer the property, till, by subsequent 
events, he comes into iJie situation of being able to 
reduce the property into possession; and then his 
previous assignment will operate on his actual situa- 
tion, and the property will be transferred." This dis- 
tinction of Lord Lyndhurst's has not been maintained ; 
an assignment of the wife's choses in action, so far as 
it operates as an agreement has no effect against the 
wife, and Sir Thomas Plumer's language, in all its 
generality, has been supported. It must be admitted 
that this is against the authority of Lord Hardwicke, 

* 

(d) 3 Ru88. 65, see p. 69. 
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for he certainly, in Bush o. Dalway (^), put the right 
of the husband to the death of the father during the 
husband's lifetime, and then considered the wife as 
bound by the covenant to reduce the chose in action 
into possession. 

In Elwin v. Williams (/), Sir L Shadwell, V. C, 
said, that there was no case deciding that where the 
husband has for valuable consideration assigned the 
wife's chose in action, capable of being reduced into 
possession, and the husband has died without reducing 
it into possession, this Court has held the wife bound 
by the assignment. He referred to the question havmg 
been asked as to the existence of such a case by Sir 
T. Plumer, M. R,, in Purdew v. Jackson, where the 
Master of the Rolls added, '^ Suppose that in such a 
ciBtse the assignee were to claim the chose in action, in 
whose name would he make the claim, and in what form 
would he bring the action." The Vice Chancellor 
concluded his judgment by saying, " Lord King ap- 
peared to be of opinion, that if the wife's chose in 
action was not reduced into possession during the 
husband's life, it survived to her, as against his as- 
signee. It is useless to be always travelling over the 
same ground. I consider the principle laid down by 
Sir Thomas Plumer, and twice affirmed by the Lord 
Chancellor, to be decisive of the present question, 
whether the husband dies in the lifetime of the tenant 
for life, whereby the chose in action cannot as against 
the wife be reduced into the possession, or whether he 
survives and dies before it is reduced into possession, 
the same result must in my opinion follow;" and 

(e) 9 Mod. 102; 1 Vcs. Sen. 19; 3 Atk. 530. 
(/) 12 Law Journal Reports, N. S. Ch. 440, 18 Sim. 309. 
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in Ashby v. Ashby (^), Sir J. L. Knight Bruce, V. €• 
said, ^^ the case of Elwin v. Williams warrants me in 
acting on my own opinion, which agrees with the 
decision in that case; and finding that case before 
me, without giving any opinion upon other cases, I 
foUow it." 

These decisions appear to be acquiesced in by the 
Profession : and it is clear, that in this particular case 
equity does not consider what is agreed to be done as 
done; and that the reasoning of Lord Lyndhurst 
does not apply. The true principle is, that there is no 
equiiy against the wife : the contract is good as to the 
husband, raising a trust against him, and all who claim 
through him; but the wife's right is not derived 
through him, and cannot be affected by his contract. 

Upon principle then, how can anything but an 
actual assignment of the chattels real of the wife bar 
her right surviving him, if he merely agrees to assign 
them, can a Court of Equity compel the wife to permit 
her name to be used in legal proceedings ? where is the 
equity against the wife? 

A different doctrine however has been asserted. 
Mr. Roper puts the power of the husband at law to 
assign his wife's terms for years, and his power to do 
the same in equity in analogy to the legal right, upon 
the same footing ; nor is there wanting some shew of 
authority for the proposition (A). 

Lord Hardwicke, in Bates v. Dandy, said, " It has 
been insisted by the defendant, that no actual assign- 
ment has been made, but that will not make any 
difierence, neither in respect to the administration of 



i: 



/^) 8 Jurist, 1159, 1 Coll. C. C.549. 
A) 1 Roper, Husband and Wife, p. 175. 
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the husband, nor the surviving wife; for if the hus- 
band had a right and power in the consideration 
of this Court, to have assigned the interest which 
belonged to the wife, and if he has, for a valuable 
consideration, undertaken to assign it, that will amount 
to the same thing in this Court, as if he had so done.'' 
He then cites the case of Coventry v. Coventry as to 
tenant for life and remainder-man (i). 

In Druce v. Denison (j)^ the question was discussed 
before Lord Eldon. It was urged on behalf of the 
wife, that that which is intended to be done, is not to 
be considered as done between husband and wife under 
these circumstances ; for that there must be some equit- 
able circumstances, making it incumbent upon the 
person claiming the property to give effect to the 
intention. No case had occurred between husband 
and wife upon the intention to reduce her chose in 
action into possession. The principle is, that the 
husband has a right to dispose of the chattel real of his 
wife, and to reduce her chose in action into possession : 
but he must do the act ; he must assign, contract will 
not do. The case of a lease and the remainder-man 
was referred to. Lord Eldon said, ^^ I wish that a 
search- should be made upon the point, whether it ever 
has been decided, that an agreement will, or will not 
bind the wife ; and if it will, whether the rent is to be 
paid to her or the husband. K that is untouched by 
decision, I think it will be found, the analogy to other 
cases wiU make out that an. assignment in equity is to 
this purpose as good as an assignment at law. But I 
say, that without prejudice. The principle is stated, 

(0 1 Ru88. 33 (n.); 3 Russ. 72 (n.) (/) 6 Ves. SS6. 



CHATTELS REAL AND CHOSES IN ACTION. 383 

without Baying anything as to the authority of the 
case, towards the conclusion of Steed v. Creagh" {k). 

But the principle established by the latest decisions 
is opposed to this. In a recent case the Vice Chancellor 
Knight Bruce, asked, ^^ Suppose that the husband, 
living the wife, contracts to sell the wife's term, and 
dies, is the estate bound ?" His Honor was referred 
to these cases as authorities that it is ; but the caae 
before him did not call for a decision of this point (/). 

Then again, a release of a bond or promissory note 
is held to bind the wife, and this was extended to an 
annuity belonging to the wife which was secured by 
bond, on the ground that if the security is released, 
there is an end to the annuity (m), but can it be held, 
that in such a case, a mere agreement to release will 
bind the wife ? In all these cases it may be doubted, 
whether anything will suffice to bar the wife, but that 
which will bar her at law (n). 

The point as to powers seems fully established, but 
on examination we shall find that it depends upon the 
peculiar doctrines of Courts of Equity as to the nature 
of powers (e>). 

Powers were originally directions binding the con- 
science of the trustee of the legal estate : by the aid 



(K) 9 Mod. 42. This case it was 
stated at tiie Bar, was not to be 
found in the Register^ Book, nor 
have I been able to discover it. 

d) Clark V. Bnrsh, 2 Coll. 226. 

\m) Hore v. BecEer, 12 Sim. 465. 
There is some difficulty in follow- 
ing this reasoning : besides the bond, 
there was an assignment of a policy 
of assurance in trust, to secure the 
due payment of the annuity. Sir 
L. SnadwcJl said, the release hj 
mistake extended to the proceeds 



of this policy, and therefore de- 
clared tney were subject to the 
trusts ; but the release of the hus- 
band could not have barred the 
trust for the wife surriying. Stifle 
V, Ereritt, 1 M. & C. 87 ; see V. C. 
Knight Bruce, in Ashby v, Ashby, 
8 Jur. 1159. 

(n) Medcalfe v, Ives, 1 Atk. 64; 
but see Donne v. Hart, 2 B. & M. 
860. 

(o) See a note to Mr. Swanston's 
Reports, toI. 1, p. 857. 
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of Courts of Equity alone, powers were enforced ; the 
Statute of Uses enabled powers to convey legal 
estates; it might have been thought that whatever 
would have been before the Statute of Uses, a good 
execution of the power in equity, would after the 
statute be deemed a good extension of the power at 
law; but this was not the case: Courts of Law con- 
strued powers strictly and required a literal execution 
of them (jt?). 

But the Courts of Equity did not give up their ancient 
jurisdiction, they construed powers as a reservation of 
so much of the ancient dominion of the estate, to be 
under the control of the tenant for life ; they said the 
power was exercised by him in virtue of his life estate ; 
it is a power derived from the fee, and only entrusted 
to the tenant for life by the owner of the fee : to the 
extent of granting the estate, allowed by the power, 
the tenant for life is the owner of the fee, and the 
persons claiming the fee, are subject to his dominion. 

It followed that an expression of intention to exercise 
the power, whether in the form of a defective execu- 
tion, or an undertaking to do so, was long ago and 
early held a sufficient execution of a power in equity. 
The books on the subject of powers supply abundant 
instances of the application of the principle (q). 

The application of the principle has, indeed, been 
subject to severe criticism; we have already pointed 



(/>) Sugdenon Powers, 6th £d. son, ''that powers were originallj 

2. 94 ; Shannon v* Bradstreet, 1 Sch. in their nature equitable, but are 

& Lef. 52. In Zouch v. Wolston, bj the Statute of Uses transferred 

2 Burr. 1147, Lord Mansfield held to common law ;** see Cockerdl o. 

that whatever u an equitable, Cholmlej, 1 Clark & Fin. 60. 
ought to be deemed a legal ezecu- (9) Sugden on Powers, «^t m^. 
tion of a power ; and for this rea- 
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out the difficulty in holding the distinction between 
aiding a defective execution of powers in favour of 
creditors and volunteers. Lord Eldon thought an 
attempt to execute a power is no more than an inti- 
mation, that the party means to execute it; but, if all 
the requisite ceremonies have not been complied with, 
it cannot be supposed, that the intention continued 
until his death (r). 

Again, the principle has been stated to be that it 
was the intention of the party creating the power that 
any intention on the part of the devisee of the power 
should be carried into execution ; otherwise to allow 
any thing but an actual execution to be an execution 
of the power is a fraud upon the author of the power. 
It would follow that any objects of the power in whose 
behalf the intention was manifested should have the 
benefit (s) ; but then the object is only to be attained 
through the medium of a Court of Equity, and a Court 
, of Equity will not move on behalf of a volunteer. 
A Court of Equity only looks to such an intention 
on- the part of the tenant for life, as it would have 
enforced against himself (^), and it is impossible upon 
principle, to avoid admitting, that in this respect 
equity has from the earliest time interfered, to give 
in effect a specific performance on behalf of a person 



(r) Finch o. Finch, 15 Yes. 43. 

(«) Holmes v, Coghill, 7 Yes. 
499, see p. 506. 

(i) Equity has not allowed an 
agreement by a tenant for life for 
alease, whicn is merely parol, but 
which if he had been seised in fee 
would haye been binding on ac- 
count of part performance, to affect 



the remainder-man. Blore v. Sut- 
ton, 2 Mer. 237 ; but see BuUer v, 
Powis, 2 Coll. 161. Unless where 
the remainder-man can be proyed 
to haye had any knowledge of the 
Dart performance ; see the case of 
Lord Bolingbroke, mentioned by 
Lord Redesdale, in 1 Sch. & L^. 
19 (n.) 
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from whom no valuable, but only a meritorious consi- 
deration moved. Undoubtedly in earlier times, such 
a consideration would have availed to secure a specific 
performance of a contract : that doctrine is now rightly 
abandoned. But the case of supplying a defective 
execution of a power in favour of meritorious ap- 
pointees, stands out as glaringly inconsistent with the 
general rule (u). 

We see then that in the case of powers Courts of 
Equity admit the existence of the rule that agree- 
ments only affect those who claim under the parties 
making them, and endeavour to bring the performance 
of agreements to execute powers within its limits, 
whilst in the case of husband and wife, the sounder 
practice of later Judges has corrected the earlier 
decisions. 

An agreement to levy a fine or suffer a recovery, 
was of no force, unless the fine was actually levied, 
although for a time thought to be effectual against an 
equitable entail (v), or the recovery suffered : and the 
statute for the abolition of fines and recoveries ex- 
clude the jurisdiction of equity from supplying defects 
in the powers of disposition given by the act to tenants 
in tail (w). 

The right of the widow of a copyholder arising out 
of his estate, which is in his power during his life, 
may be barred by him by any act done for valuable 
consideration, whether conveying a legal estate or 

(u) Vide iuproy Book i. ch. 4. (to) 3 & 4 Wm. 4, c. 74, s. 47. 

(17) See Madd. Prin. & Pr. in Eq. Sugden, V, & P. 228, But a judg- 

478, where it is absolutely laid ment against tenant in tail binds 

down that a covenant relating to the heir, 1 & 2 Vict. c. 110, s. 13. 
an entail in equity binds the heir. 
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otherwise. It is very different £rom an estate-tail, with 
remainders over ; for those estates are not in the power 
of the party, till the recovery is suffered. They are 
estates not arising out of the estate of the tenant in 
tail. In the case of Browne v. Raindle, after this ob- 
servation, Lord Alvanley said, " Upon the evidence, 
supposing this a widow's estate arising out of an estate, 
of which the husband was complete owner, and could 
bar her estate, I am of opinion, it is that sort of estate, 
which any equitable conveyance will bind. Any act 
of the husband for valuable consideration, bars her 
equally with a legal surrender ; and she is compellable 
in equity to surrender pursuant to such contracts. A 
covenant by a joint-tenant to sell, though it does not 
sever the joint-tenancy at law, will in equity. I have 
always understood this as a settled point, and have no 
difficulty upon it" (x). 

Lord Thurlow, in Frewen v. Relfe (y), expressly 
said, " that a note wiU work the severance of a joint- 
tenancy, because it may be severed by any contract ;" 
and he adds : ^' if the defendants said in their answer 
that they agreed to do so, I should construe them to 
have done an act sufficient to sever." " This shews," 
said Lord Brougham, C, in Gould v. Kemp, " that the 
bare agreement has the force of actual severance, and 
that the severance is held to be executed, though there 
exists only an agreement which is as yet unperformed." 
Accordingly in that case, he held, that a letter from 
A. to B., in which A. engages to secure to B.'s family, 
in any way B. may desire by his will, a moiety of a 

(x) Brown r. Raindle, 3 Ves. (y) 2 Bro. C. C. 220. 

256. 
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fiind, in which A. and B. were interested, as joint* 
tenants, was a severance of the joint-tenancy (z). 

It appears that equitable estates-tail were barred by 
deed, according to the old practice of the Court, down 
to the time of Lord Guildford. He considered a 
recovery necessary ; and that practice has always pre- 
vailed, although some Judges have objected to it (a). 

Agreements to execute powers and contracts re- 
specting their execution by the donee, will not be 
enforced, unless strictly equitable ; the same doctrines 
are applied to specific performance of these, as of any 
other agreement (b). 

(z) 2 M. & K. 304 ; bat as to a Fletcher o. Toilet^ 5 Yes. 13. 

lease bj a joint tenant^ see Bac. (h) Bradbury o. Hunter, 3 Yes. 

Abr. Leases, I. 5, toL It. p. 131. 187. 260. 

(a) Per Lord Rossljn, C, 
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ACCOUNT, arising out of contract, when decreed, 323, 324. 
ACQUIESCENCE, by infants in marriage settlements after attain- 
ing majority, 3. 
in voidable agreement, 30. 
agreement implied from, 89* And see Powell o. Thomas, 6 Hare, 

300. 
in representations made by another party, 89. 
in a nnisance newly erected, 92« And see Haines o. Taylor, 

10 Beav. 75. 
whether privity between parties essential to induce the court to 
imply an agreement from, 93. 
ACT OF PARLIAMENT, private, implies an agreement, 79, 81, 140 
party acting under, bound by, 81. 

bargaining about opposition to, whether legal, 198, et seq. And 
see Stockton and Hartlepool Railway Company o. Leeds and 
Thirsk Railway Company, 2 Phillips, 666. 
AGENT, agreement of, when binding, 23, 25. 
must be proved to be lawfully authorized, 23. 
for sale by auction, cannot sell by private contract, 23. 
admission by, does not bind the principal, 23. 
company bound by acquiescence of their agent in a proposal, 93. 
AGREEMENTS as to the acts of third parties cannot be enforced, 167* 

unless they are trustees for the con- 
tracting party, 168. 
signed by one party, 6. 

must be enforced entirely or not at all, 61, 63, 64. 
of no use to the defendant, 62. 
illegal. See Illegal Aorbbmbntb. 
implied. See Implied Aorbbmbnts. 
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ALIENS, agreements by, relating to real estate, 20. 
ALIENATION, agreements in restrsunt of, 223, 224. 

by operation of law, 225, et seq, 
ANNUITY, life, the consideration for a contract, 62. 

whether, if life drops before the hearing, the contract will be en- 
forced, 63. 

specific performance of agreement to grant, 339. 

agreements for sale of, 246. 

security for annuity merely personal, not granted, 313. 
ARBITRATION. See Award. 
ARTICLES MARRIAGE. See Sbttlbmsnt. 
ASSIGNMENT, agreement against, not broken by agreement to 
assign, 173. 

covenant not to assign without license, 183. 

of leases, covenants upon, 119. 

what is an equitable, 355. 

of a contract, 358, et seq. 

of things to come into existence, 336. 
ASSUMPSIT, action of, 43, 108. 

implied, cannot be raised against a married woman, 10. 
ASSURANCE, covenant for further, specifically enforced, 351. 
AUTHOR, agreement by, not to write books enforced, 136. 
AUCTIONS, agreement in favour of puffer at, 224. 
AUCTIONEER, agent for buyer and seller, 24. 
AWARD, authority of arbitrator may be revoked before, 24. 

although reference made under a rule 
of Court, 24. 

directed to be specifically performed, 37- 

allotment may be sold before, 37. 

agreement to refer to arbitration not enforced, 167, 212. 

agreements in reference to arbitration not to sue at law or in 
equity, 213, e^ seq. 

B. 

BANKRUPT promising to pay debt after certificate, 58. 

assignees of, must perform his contract, 109. 
BANKRUPTCY, bond to be proved upon in case of, 77> 

property limited to the use of a person until, 226, et seq. 

of lessee, 362. 

practice in, as to tenant for life withdrawing trust fund, 112. 
And see Ek parte Barff*, in re Cousen, 12 Jur. 668. 
BELL church, agreement not to ring, enforced, 134. 
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BOND> Yoluntarj, directed to be paid in adminittering aasets, 51. 

agreemento implied from condition of, 77 • 

joint at law, joint and several in equity, 269> (»)• 
BOOK, publication of, contrary to agreement, restrained, 136. 

injunction restraining party from keeping possession of, 144. 

agreement to write cannot be specifically enforced, 159. 
BROTHERS, whether within the consideration of marriage, 48, 49* 
BUILDING, agreemente implied from permitting, 93. 

injunction against, contrary to agreement, 134. 
to enforce removal of, 138, 140, 155. 

agreemento to build, whether enforced, 169, et §eq. 



C. 

CERTAINTY essential to a contract, 37. 
only necessary as to essential terms, 37. 

it may depend on the opinion of third parties, 37. And tee 
Walker o. Eastern Counties Railway, 12 Jnr. 787. 
CHAMPERTY, 192. 

whether assignment of choses in action amounte to, 195. 
CHARGE UPON LAND, may be raised by sale, 272. 

equiteble, whether it arises from agreement to make a legal 
charge, 273. 
CHARITY, agreement of trustees for, 222. 
CHATTELS, of peculiar value, agreement respecting, 237. 
CHILDREN, covenant to leave property equally amongst, 346. 

agreement to divide equally what comes on death of parent, 350. 
agreemento in favour of the children of a marriage executed, 
although one party in default, 177. 
CHOSES IN ACTION, assignable in equity, 194, 195. 
of female infante settled on marriage, 2. 

' settiement of them not binding unless reduced 
into possession, 2. 
COACH, agreement not to run, enforced, 137- 
COMPANY, bound by acquiescence of tiieir agent, 93. 
joint stock trading, unincorporated, whether legal, 201. 
obtaining act of Parliament, implied agreement by, 79. 
mining, whether share bf, an interest in land, 75, 7^- 
COMPROMISE, highly favoured by the Court, 69. 
especially between members of a family, 69. 
of a dispute, valid consideration for an agreement, 69, 71. 
must be entered into by parties having equal knowledge of the 
facto and after due deliberation, 71. 
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COMPENSATION, and not forfeiture : the doctrine of Conrta of 
Equity, 122. 
distinction as to, in actions at law and suits in equity upon 
contracts, 125. 
COMPOSITION DEED, agreement by debtor to pay debt after, 

voluntary, 58. 
COMMITTEE of lunatic's estate, agreement by, when binding, 5. 
COMMISSION, officer cannot pledge or mortgage, 189. 
COMMISSIONERS to examine witnesses, agreement proceeding on 

disclosures of, not enforced, 208. 
CONDITIONS, as to title, effect of, 129. 
CONFIRMATION of voidable agreement, 30. 
CONSIDERATION, inadequacy of, only an ingredient of evidence 
to found a case of fraud, &7* 

vitiates a contract for sale of reversionary 

interests, &!, 
or between parties, one of whom has infloence 
over the other, 67- 
adequacy or inadequacy of, not inquired into in compromises, 70. 
of blood, valid, before the Statute of Uses, 40. 

defects supplied in favour of, in execution of 
powers and surrenders of copyholds, 43. 
voluntary, not effectual in equity, 39. 

agreement proceeding upon, may be binding in hands 
of subsequent purchaser for value, 59. 
of marriage, not to be measured by any pecuniary amount, 69. 
past services not sufficient, for present agreement, 56. 
mutuality of, indispensable, 60. 
partly obtained, party obtaining it must perform his part of the 

agreement, 65. 
party agreeing to give up information and giving it up, good con- 
sideration for contract, 66. 
CONSTRUCTION of will, question as to, may be compromised, 69. 
of settlement, put upon it by the makers, 72. 
title depending on, decided to be good or bad by Courts of Law, 116. 
but not by Courts of Equity, 116. 
of agreements, same in equity as in law, 38, 31 1. 
CONVERSION of infant*s property, when possible, 5. 
CONVEYANCE, instrument purporting- to be, not executed as a 
deed, operates as an agreement, 79. 
intended as articles of agreement, so construed by the Court, 80. 
CONVEYANCES, Court orders according to agreement, 148. 
COPYHOLDS, defective surrenders of, aided in favour of parties 
within meritorious considerations, 43. 
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COPYHOLDS, eaiUimied. 

bill brought to compel Lord to grant a license, not allowed after 

a forfeiture, 1^1 . 
right of widow in, barred by husband's agreement^ 386. 
property in, bound by covenant for further assurance, /8. 
COPYRIGHT, equitoble assignment of, 355, et teq. 
CORPORATIONS, agreements by, when binding, 15. 

bound by the doctrine of part performance, 14. 
resolution of, entered in their books not binding, 15. 
when enabled to sue at law upon parol contracts, 65, 66. 
COVENANTS, what amounts to, 81. 
between vendor and purchaser, 1 17* 
between lessor and lessee, 117. 
implied from relative situation of parties, US. 
what are usual and proper, 119* 

not covenants in restraint of trade9 119* 
nor covenants for renewal, 119* 
of indemnity between assignor and assignee of leasehold interest, 

119. 
right to, lost by deed of assignment without them, 120. 
notice of lease is notice of covenants in it, 128. 
to settle land, land bound by covenant, 292. 
performance of, 290. 

no presumption of performance, until time for performance 
is past, 297- 
of parties intended to be relied upon, 313. 

not enlarged, 329. 
to settle lands of certain mlue, 338. 

lands which may descend, 352. 
future property binding, 340. 
all property to be acquired, 343. 
as to personalty enforced, 345. 
to leave property equally among children, 346. 
for further assurance binding the land, 78. 

specifically enforced, 350. 

against incumbrances, implies an agreement binding the land, 78. 

in lease, bind party to it taking possession, 81. But see Moore o. 

Greg, 12 Jur. 91 ly overruling Lucas v. Commerford, 3 B. C. C. 66. 

not running with land, notice of, binding, 369. And see Mann 

o. Stephens, 15 Sim. 437. 
to produce title deeds, 370. 
to renew, 371. 

party claiming under covenants, must perform his own covenant, 
109. 
if the time has come for its performance, 110. 
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COVENANTS, conHnued. 

in marriage settlements may be mutually dependant, 1/9. 
in poet nuptial settlements are mutdally dependant, 55. 
to stand seised, 404. 

voluntary, enforced at law, and in administration of assets in 
equity, 47. 
COUBTS FOREIGN, proceedings in, restrained, 147. 
COUNSEL, authority of to bind their clients, 26. 
CREDITORS, agreements for composition with, 208, 209, 299. 

forbearing to sue after notice of trust deed for payment of debts, 
46. 
CROWN THE, officers of, agreement by, not enforced by the Court, 
20. 

not subject to the jurisdiction of Courts of 
Law or Equity, 21, 23. 



D. 

DAMAGES, when they are an adequate remedy, suit for specific 
performance will not lie, 235. 
recoverable at law, not in equity, 323. 
DEBTS, trust deeds for payment of, whether revocable, 44. 

not revocable when any consideration proceeds 
from the creditor, 45. 
whether communication to creditors makes them irrevocable, 

46. 
released by composition deed, a promise to pay, not binding with- 
out a valuable consideration, 58. 
sale directed for the payment of, implies power to give dis« 

charges, 122. 
agreements to s^ll, 243. 
when satisfied by legacies, 282. 
DEED, imports consideration at law, 39. 

whether party can claim benefits under, without performing duty 
imposed on him by it, 113. 
DEEDS TITLE, agreement respecting, 239. 
DETERIORATION, of estates sold, 333. 
DISCRETION of the Courts in refusing specific performance, 

248. 
DOWER barred by equitable jointure, 2. 

of adult not barred by agreement, unless agreement is satisfied, 
11. 
DURESS, vitiates agreement, 27- 
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E. 

BGCLESIASTICAL LAW, agreements against the policy of, not 

enforced, 207. 
ELECTION, raised hj marriage settlement of female infant as to 

thirds, 2. 

by the court, for the benefit of infants, 6. 
raised under will after covenant to leave to the legatee, 280. 
ELECTION PETITION, defraying costs of, whether maintenance, 

193. 
ESTATE TAIL, agreement by tenant in tail, does not bind the heir, 
386. 
equitable, how barred, 388. « 

EXCHANGE, agreement for, 97. ' 
EXECUTORY CONTRACTS, distinction between, and contracts 

partly executed, 5, 64. 
EXPECTANCIES, agreements relating to, when fair and proper, 29* 

when known to the party by whom 
the expectancy is to be realised, 31 . 

F. 

FAMILY, agreement between members of, 54. 
FAMILY ARRANGEMENT favoured by the Court, 68. 

because the consideration cannot be 

weighed, 69. 
because it is in the nature of a com- 
promise, 69, 70. 
mistake or want of mutuality, no bar to the validity of^ 71* 
unless there has been fraud, 71. 
FARMING LEASES, injunctions against violation of covenants in, 

135. 
FARMING STOCK, agreemento respecting, 240. 
FELONS, agreements in favour of, 20. 

FINE, infant wife attaining twenty-one, cannot join her husband in 
levying, to alter the uses of a settlement made by him previous 
to the marriage, 3. 
agreements to levy, enforced, 146. 

by husband that wife shall levy, 169. 
agreement to levy, not binding against representative of party 
agreeing, 387* 
FORECLOSURE, whether proper remedy for mortgagee, 277. 
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FRAUD, doctrine of, 27- 

presumed in equity from circumstances of contracting parties, 

28. 
presumed when mistake of one party induced by the other, 34. 
vitiates even family arrangements, 71. 

or marriage settlements, 56. 
proved by gross inadequacy of cousideration, 67. 
when there is a representation of what is false, 71. 
distinction as to doctrine of, in law and equity, 88. 
in equity implied from innocent misrepresentation, 88. 
takes agreement out of the Statute of Frauds, 93. 
takes parol agreement relating to marriage out of the statute, 

98. 
equitable doctrine of, applied to a case of nonperformance of 

covenant, 43. 
a personal bar to relief, 260, 261. 
FRAUDS, STATUl'E OF. See Statute. 
FREIGHT, assignment of future, 337. 
FRIENDLY SOCIETY, agreement between members of, 253. 



G. 

GAOL, agreements by man in, when binding, 27, 29. 

GIFT, imperfect. Court will not assist, 43. 

GOOD-WILL. See Tradb. 

GOVERNMENTS FOREIGN, not recognised by this country, 

agreements with, not enforced, 204. 
agreements against the laws of, 206. 
GUARDIAN, agreements by, on behalf of ward, when binding, 5. 
GUARDIANSHIP of infant, not assignable, 192. And see In re 

Preston, 5 D. & L. 233. 



H. 

HARD BARGAIN not enforced by the Court, 250. 
HEIR-AT-LAW, promise made by, to ancestor not making a will, 

enforced, 83. 
HEIR-LOOMS, agreements respecting, 239. 
HUSBAND AND WIFE, upon deficiency of wife's estate, whether 

her interest under the settlement should be diminished, 

175. 
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HUSBAND AND WIFB, caniimied. 

as to marriage agreement unperformed before termination 
of the coverture without issue, 176. 

children entitled to the interest they take, whether agree- 
ment is performed on both sides or not, 177- 

articles of separation enforced, 230. 

notwithstanding adultery of wife, 231 

agreementa in event of separation, 231. 

doctrine of performance of covenant between, 280. And see 
Salisbury v. Salisbury, 12 Jur. 671. 

ekoses m action of wife, agreement by husband respecting, 
378. 

chattels real of wife, agreement by husband respecting, 379. 
Husband, power of to make binding settlement of infant wife's 
personal estete in possession, 2. 

cannot join wife in levying a fine to vary marriage settle- 
ment, 3. And see Pimm v. Insall, 17 Law J. Rep., N. S., 
Ch. 374. 

party to fraud upon wife and her friends, allowed to enforce 
representation falsely made on his side, 85. 

making proposal for settlement and marrying, is bound by 
it, 86. 

cannot take benefit under settlement without performing his 

part, 109. 
whether he will be ordered to compel his wife to levy a 

fine, 169. 
WiFB, cannot enter into a binding agreement, 6. 

exceptions to this rule at law, 6. 
separate estete the exception in equity, 6, 
249. 
real and personal estate settled absolutely to separate use 

of, bound by her express agreement, 7$ 8. 
separate estate of, not bound by implied agreement, 9» 10. 
separate estate of, when liable to debte, 8. 

whether liable for prevailing on trustee to commit a 
breach of trust, 10. 
bound by fraud on her part, 12. 

equity of, to a settlement supporto post-nuptial settlement, 
57. 
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I. 

ILLEGAL AGREEMENTS, 180. 
agreemeDtfl to evade the law, 183. 
noticed hj the Courts, 293. 
no relief arising out of, given hj the courts, 233. 
IMPLIED AGREEMENTS, 76. 
from the condition of bonds, 77» 

covenant for further assurance, 78. 

private acts of Parliament, 79» 81. 

instrument not operating as a conveyance, 79- 

assignment for a lease, 80. 

actual conveyance, 80. 

acts referring to agreement, whether written or unwritten, 

80. 
recitals in marriage settlements, 84, 85. 
acquiescence, 89* 

party having an interest and concealing it, 90 
encouragementa given to improvemente by landlord, 92. 
sale of good-will of trade, 137* 
as to title, 123* 

as to, for covenante between vendor and purchaser, lessor and 

lessee, 117. 

INCUMBRANCES, covenant that estate sold is free from, chargea 

them on estates of vendor jointly subject to them with estate 

sold, 375. 

INDEMNITY, the giving or taking of, not compelled by the Court, 

302. 
INFANT, cannot sustain suite for specific performance, 1. 
Statute of Uses as to jointures, includes, 1. 
settlemente on marriage of, when binding, 1 . 
female, election of, as to thirds on husband's death, 12. 
settlement of her personal property, when binding, 2. 

ehoses in actum not binding, unless 
reduced into possession, 2. 
male, bound by agreement of his wife before marriage, 4. 
not bound by contracts although for his benefit, 4. 
committing fraud, bound, 12. And see Stikeman o. Dawson, 
1 De Gez & Smale, 90. 
Wards of Court, Court may elect for them, 5. 

the Court has no power to order a conveyance of legal estate 
of, 5. 
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INFANT, otmiimud. 

not bound by settlement directed by the Court of their ehoses 
m action, 3. 
guardianship of. See Guakdianbhip. 
INFLUENCE, party having over another, and obtaining agreement, 
must prove it is for the other's benefit, 29- 

that the consideration was adequate, 67. 
as in case of father and son, 68. 
parental, contract obtained under, supported as a family arrange- 
ment, 72. 
INJUNCTION, personal agreements enforced by, 133. 
in negative form, to enforce negative agreements, 133. 
against building contrary to agreement, 134. 
so against carrying on trade, 134, 135. 
so against removing hay and straw in forming leases, 
135. 
in negative form, to enforce positive agreements, 139. 
INSOLVENCY, of lessee after agreement to grant a lease, 361. 

property limited until, 226. 
INSURANCE, POLICIES OF, against fire, not assignable, 366. 

no relief against breach of covenant for keeping up, 307. 
INTOXICATION, agreements made by parties under, not binding 
in equity, 27* 

except when a family arrangement, 72. 
when binding at law, 28. 
INTEREST, a satisfaction for delay in payment of principal ; obser- 
vations on this doctrine, 312. 
ISSUE AT LAW, as to intention of parties to a conveyance, 102. 



J. 



JOINTURES. See Husband and Wife. 

JOINT STOCK COMPANY, shares in, whether interest in land 
within Statute of Frauds, 75. 

not interest in land within Statute of Mortmain, 76. 
unincorporated, whether legal, 201. And see Harvey v. CoUett, 
15 Sim. 332. 
JOINT TENANCY, severed by agreement to sever, 387. 
JURISDICTION OF COURT, in contract respecting lands abroad, 

147. 
in reference to proceedings in foreign Courts, 147* 
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L. 

LACHES, an answer to suit for specific performance, 156, 157> 

after notice to put an end to agreement, 159. And see Southcomb 
V. Bishop of Exeter, 6 Hare, 212. 
LAND, agreement to settle, 293. 

agreed to be converted into money considered as money, 331. 
agreements relating to, required to be in writing by Statate of 

Frauds, 73. 
required to be in writing by Courts of Equity before that 

statute, 73. 
interest in, within the Statute of Frauds, what is, 75. 
recital as to value of, in settlement, enforced as agreement, 85. 
agreement to restore, to same condition, whether enforced, 140, 

155. 
agreed to be charged, may be sold, 272. 

agreement to purchase and settle, presumed satisfaction of by 
purchaser, 291. 
LANDLORD AND TENANT, implied agreement of landlord en- 
forced, 89. 
landlord encouraging improvements, bound to grant a lease, 92. 
difficulty as to nature of lease for which parol agreement is 
implied, 95. 
LAND TAX, agreements by commissioners of, 21, 22. 
LEASES, parol, not allowed in equity before Statute of Frauds, 73. 
assignment of, operating as an agreement, 80. 
party taking possession under, bound by agreement, 81. 

so party taking possession under legal or equitable assign- 
ment, 573, But see Moore v, Greg, 12 Jur. 911. 
covenant for indemnity between assignor and assignee of, 119. 
party taking under lease, has notice of covenant in original lease, 

128. And see Dawes v. Betts, 12 Jur. 710. 
80 notice of lease is notice of its contents, 128. 
agreement for, obtained by concealment of real object of lessee, 

262. 
compensation for breach of covenants in, 302. 

covenants for payment of money, 303. 
not of covenants to repair, 304. 
lessee covenanting to leave premises in good repair, restrained 

from committing waste, 315. 
agreement for, how far personal to the lessee, 359. 
insolvency of lessee after, 361. 
bankruptcy of lessee after, 361. 
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LEASE, ctmtiimed. 

determinable upon notice, not enforced after notice to deter- 
mine, 171. 
agreement against assignment of, not broken by agreement to 

assign, 173. 
agreement for by Ecclesiastical corporation before restraining 

statute enforced, 174. 
agreements for perpetual renewal of, 253. 
LEGATEE, undertaking by with testator enforced, 83. 
LEGACIES, how far a satisfaction of portions, 283. 

of debts, 283. 
LETTERS, agreements contained in, 36. 

agreements in, relating to marriage difficult of constmctionf 318. 
settlement raried according to, 106. 
LIEN, for unpaid purchase money, doctrine of, 109. 
extended to marriage settlements, 109» 110. 
may be excluded by special agreement, 110. 
upon a fund claimed to enforce the performance of the agreement 
of the party claiming, 111. 
in case of bankruptcy of husband before he has performed 
his contract, eren against specific assignees of the hus- 
band's interest. 111. 
doctrine extended to legal estates, 113. And see Ew parte 
Barff, m re Cousen, 12 Jur. 668. 
upon future property, 336. 
upon land created by covenant, 373. 
LIVINGS, agreements respecting, whether enforceable, 206. 
IX)NI>ON fireman of, covenant to become, 329. 

custom of, fraud respecting property subject to, 344. 
LUNATIC, cannot enter into a contract, 6. And see Molton v, Cam- 
roux, 12 Jur. 800. 
when bound by agreement of his committee, 6. 
assignment by next of kin of, 349. 

M. 

MAINTENANCE, 192, et seq. 

sohcitor advancing money, and taking security for carrying on 
suits, 200. 
MARRIAGE SETTLEMENTS, general doctrine as to, 86. 

of infants, 2. 

memorandum of, written by solicitor, not binding, 24. 

although ambiguous, must, if possible, be performed, 38. 

D D 
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MARRIAGE SETTLEMENTS, conHfrned. 

perfonned whoUjr* indndinff limitationB in favour of yolan- 

teers, 61. 
corrected from marriage articles, 268. 
object of» to provide for issue, 269- 
provision for child under, how satisfied, 285. 
parol agreement for, valid ground for post-nuptial settiement, 

98. 
parol agreement for, not valid on ground of part performance 

by marriage, 98. 
parol evidence as to terms to be inserted in settlement, 
103. 
admissible, although not agreeing with articles, 103. 
ought to be in conformity with articles, 104. 

unless not declared to be in performance of 

them, 104. 
or after a lapse of time, 104. 
difficulty of altering when executed, upon parol evidence 

only, 105. 
construction put upon by parties to them, 72, 106. 
post nuptial settiement where voluntary, 55. 
decreed according to terms of a bond, 77* 
trustees of, not executing but acting under, bonnd as by 

specialty, 81. 
covenants in not mutually dependant as regards the children, 
178. 

except by a special provision, 179* 
consideration for, not to be measured by any pecuniary 
amount, 47> 169. 

who are within, 48, el $eq. 
Marriaor, agreements on second, in favour of issue of first 
whether voluntary, 54, 55. 
agreements on, as to future property, 349. 
misrepresentation made on occasion of, enforced, 84. 
MARKET, agreement to erect enforced, 158. 
MEADOW, covenant not to break up, 270. 
MINING COMPANY. See Joint Stock Compant. 
MISTAKE of both parties to a contract vitiates the contract, 32. 
of either party prevents the court from enforcing the con- 
tract, 33. 
of agent in making contract, whether principal is bound, 35. 
of party owing to his own negligence does not affect the con- 
tract, 36. 
not injuring the party does not affect the contract, 35. 
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MISTAKE, continued, 

party entering into contract nnder, aa to his power, 301 . 
aa to acreage, 301. 
MISREPRESENTATION wilful, amounta to fraud and vitiates the 
contract, 34. And see Robinton v. Wall, 10 Bear. 101. 
a personal bar to relief, 260, et $eq. 
MONEY charged on land raised out of land, 272. 

agreed to be invested in land considered as land, 33 i* 
MORTGAGE, agreements not to redeem, 211. 
MORTGAGEE equitable, the remedies of, 274. And see Redshawr. 
Newbold, 12 Jur. 833. 
distinction between legal and equitable, 275. 
hia right to a sale, 276. 
of chattels, remedies of, 278, («). 
MORTMAIN, statute of. See Statute. 
MUTUALITY, doctrine of, 60, 65, 299. 

there must be a consideration flowing from both parties, 60. 
both parties must be bound to give effect to the consideration, 61. 
not necessary at the time of entering into the contract, 61. 
but must exist at the time of the final decision of the court, 62. 
of remedy necessary, 64. 
distinction as to, in the case of executory contracts and contracts 

partly executed, 64, 65. 
the ground of contract for sale being enforced against the pur- 
chaser, 66, 67- 
NAVY, TR£ASUREROF,not subject to jurisdiction of the Court, 19. 
NEGLECT, wilful, what is, 309. 

NOTICE, lease determinable upon, will not be directed to be made 
after notice given, 171* 
of determination *to put an end to agreement, efl*ect of laches 

after, 258. 
of covenant to buy lands given to purchaser of lands from 

covenantor, 297. 
of the contract binds subsequent purchasers, 368. 
of covenants not running with land, 369- See Mann o. Stephens, 
16 Sim. 377. 
NUISANCE, party acquiescing in, cannot complain of it, 91. 
when Court will interfere by injunction against, 139. 

O. 

OFFICER MILITARY, cannot mortgage his commission or pay, 189. 
OFFICES PUBLIC, contracts respecting, 185. 

agreement for recommendation to, 186. 

assignment of office, 186. 

D D 2 
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PARENT AND CHILD, agreement of parent as to child, when 
binding, 5. 
whether knowledge of parent tenant for life, makes agreement by 

child binding as to reversionary interest, 30, 31. 
promissory note given by mother to trustee for child, whether 

voluntary, 57. 
contract between, most be fair, 68. 
whether &ther will be decreed to procure conveyance from his 

son, 169. 
doctrine of performance and satisfiEiction of obligation, from 
parent to child, 280, et seq. 
PARISH, not bound by agreement of parishioners assembled in 

vestry, 18. 
PARLIAMENT. See Act of Parliament. 
PAROL AGREEMENT, put in writing, amounts to mere treaty, 37, 

98, 100. 
PAROL EVIDENCE, when admissible, 265. 
ought to be dear and conclusive, 96. 
terms of agreement ought to distinctly appear from, 96. 
may rebut suit for specific performance, 98. 
generally, cannot be used to vary written evidence, 99. 
of abandonment of contract allowed in equity, but not in law, 100. 
to rectify an agreement, rarely admitted, 101. See Carpmael o. 
Powis, 10 Beav. 36. 

only upon irrefragable proof of mistake or surprise, 101. 
generally only allowed to nullify written agreements, 102. 
to supply a term, rarely admissible, 102. 

except in case of marriage settlements, 103. 
difficulty of altering executed settlements by, 105. 
PART PERFORMANCE, general doctrine of, 94, 95. 
doctrine of, applies to corporations, when, 14, et eeq. 
act done must be clearly referrible to the agreement, 95. 
when not so, performance cannot be decreed, 97. 
on one side, an answer to objection arising out of altered drcum- 
Btances on the other, 174. 
PARTIES to agreemenu, 1, et seq. 
competency of, 1. 
proper, to suit for specific performance, 324, et seq. 
PARTITION, agreement for, not voluntary, 58. 

part performance of binding, 58. 
PARTNERS, agreement by retiring, not to carry on trade enforced, 
155. 
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PAJRTNERSHIP» land belonging to, affectod by parol agnemeni as 
stocky 98. 
whether the Court will specifically perform an agreement for, 

165. 
lunacy of partner ground for dissolution, 165. 
execution of partnership deed according to agreement will be 

compelled, 166. 
agreement for, when not for a definite term, will not be enforced, 
169. 
for indefinite period may be dissolved by notice, 169. 
agreement, injunction against violation of, 167. 
PAY MIUTARY, not assignable, 189. 

unless in hands of agents, 190. 
PENALTY, when essence of contract, 270, 

generally implies agreement not to do an act, 271. 
PERFORMANCE, partial, of an agreement, not decreed by the 
Court, 61, 63, 64, 108. 
unless the other part of the agreement bas been performed 

without the interposition of the Court, 64. 
of agreement, what amounts to, 279> et seq. 
distinction between, and satisfaction, 279. And see Salisbury v, 
Salisbury, 12 Jur. 671. 
PERSONALTY, agreement relating to, 234, et seq. 
agreement relating to, need not be in writing, 74. 

except as to personalty within 17ih section of Statute of 
Fhiuds, 75. 
injunction against parting with, 241. And see Chattbls. 

PERSONAL AGREEMENTS, whether enforced by the Court, 132, 

146, et seq. 
PLAINTIFF, must perform his part of the agreement, 109. 
conduct of, must have been correct, 256, et seq, 
must be prompt, 257* 
PORTIONS, whether legacies to a child are, 283. 
how satisfied by legacies, 284. 

by residue, 289. And see Earl of Gkngall v. Thynne, 
12 Jur. 805. 
POSSESSION, party taking, waives inquiry as to title, whether, 129. 
delivery of, an act of part performance, 97. 

although it does not disclose the agreement, 97. 
POWERS, defective execution of, aided in favour of parties within 
meritorious considerations, 63. 
agreements by donee of, binding, 383. 
principle of this doctrine, 384. 
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PRESUMPTION, doctrine of, in cases of satisfaction and perfonn- 
ance, 280, et seq, 

when party does part of what he agreed to do, 289. 

in case of party agreeing to porchase and settle lands, 290. 
PRINCIPAL AND AGENT. See Agent. 
PRIZE MONEY, assignable, 189. 
PROFESSION, agreement for sale of good.will in, 209. 
PROOF OF AGREEMENTS, 73, et seq. 
PURCHASE MONEY Uen for, doctrine of, 109. 

proper discharge for, 121/ 

power to give discharge for, 122. 

implied, when sale is for payment of debts, 122. 



QUIA TIMET BILLS, principle of, 316. 



R. 

RAILWAY COMPANIES, bound by agreements of their promoters, 
16. 
agreements by, to prevent opposition to their obtaining bill 

enforceable, 198. 
scrip certificates in, whether assignable, 199. 
agreements for sale of shares in, 273. 
compelled to execute works specifically, 143. 
RATES PAROCHIAL, cannot be affected by agreements of parish 

officers or parishioners at vestry, 19. 
RECITALS. See Settlbmbnt. 
REFERENCE as to proceedings at law and equity for the same 

matter, 319. 
RELATIONS COLLATERAL, not within the consideration of mar- 
riage, 60. 
limitations in favour of, supported, when, 61. 
RELIEF AT LAW, not allowed after decree for specific perform- 
ance, 316, et seq. 

except by the direction of the Court, 3 1 7» 318, 321. 
RENEWAL covenant for, not usual covenant, 119* 
REPAIR covenants to, no compensation allowed for breach of, 304. ' 

agreement to, enforced by negative injunction, 139. 
REPRESENTATION, party making, bound by, 81, 84. 
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REPRESENTATION, conHnued. 

although not in writing, 81. 
made to testator by party taking under will, 83. 
80 made by heir-at-law to ancestor dying intestate, 83. 
made on occasion of marriage, 84. 
made by trustee as to incumbrances, 87* 
RESIDUE bequest of, a satisfaction of covenant to leave property to 
wife, 283. 
a satisfaction of portions, 289- 
REVERSIONARY INTERESTS, settlement of belonging to female 
infants, 2. 
settled to separate use of married woman bound by her agree- 
ment, 7» 8. 
agreement as to, when binding, 9. 

inadequacy of consideration given for, vitiates the contract, 67. 
purchaser of, must prove that th^ price was adequate, 67. 
whether agreements respecting, when known to the person in 
possession, are within the general rule, 30. 

S. 

SALE, contracU for, enforced against purchaser, why, 66, 87. 

agreement by trustees for, 272. 
SATISFACTION, distinction between and performance, 280. 

a question of intention, 287, 288. 
SECURITY REAL, agreement to give enforced, 156. 
SECRET, agreement not to divulge cannot be enforced, 160 (a). 
SETTLEMENT, wife's equity to. See Husband and Wife. And 

xeeMARRiAGB Skttlbmbnt. 
SHARES. See Joint Stock Company, Railway Companies. 
SHIP, East India, command of, not assignable, 191. 

agreement for the sale of, whether enforceable, 192, 201. 

future earnings of assignable in equity, 337. 

no equitable ownership of, 365. 
SIMONY, contracts upon, void, 184. 
SOLICITOR AND CLIENT, power of solicitor to bind his client, 26. 

agreement between, when binding, 29* 

it must be fair and proper, 29. 

solicitor cannot take mortgage for future costs, 200. 

agreement for sale of business of solicitor, 2)0. 
STATUTE, penalty in, implies prohibition, 181. 

Of Fines and Recoveries. 

the Court will not order a married woman to execute and 
acknowledge a deed, 171. 
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Sl'ATUTE, cfmtwued. 

Of Frauds, what kind of personalty, within the 17th section 
of, 74. 
fraud withdraws agreements from the operation of the 
statute, 93. 
Of Mortmain, whether interest in lands within, is same as 
interest in lands within Statute of Frauds, 76. 
does not include shares in Joint Stock Company, 76. 
STATUTE 27 Hen. 8, c. 10, (Uses) 40. 

(Jointures), 1. 
33 Hen. 8, c. 9, (Braceries), 193, 195. 

5 & 6 £d. 6, c. 16, (Buying and Selling PnbUc Offices), 

185. 
1 Eliz. c. 19, (Restraining Statute), 174. 
13 Elifi. c. 20, (Charging Benefices), 222, 223. 
27 Eliz* c. 4, (Voluntary Settlements), 60. 
29 Car. 2, c. 3, (Frauds), 73, 94. 
9 Geo. 2, c. 36, (Mortmain), 75, 76, 82. 
54 Geo. 3, c. 156, (Copyright Act), 357. 
3 & 4 Wm. 4, c. 42, (Administration of Justice), 

216. 
3 & 4 Wm. 4, c. 74, (Fines and Recoveries), 171 » 

386. 
1 & 2 Vict. c. 110, (Insolvent Debtors), 191. 

6 & 7 Vict. c. 73, (Attornies and Solicitors), 210. 
8 & 9 Vict. c. 89, (Ship Registry), 201, 355 («). 

STOCK, agreement for sale of, 236, 237. 

SUE, agreements not to, 211, e^ teq. 

SURETY, may compel principal to pay the debt, 314. 



T. 

TENANT FOR LIFE, of trust fund, abstracting trust fund, and 
becoming bankrupt, dividends upon trust fund applied to 
restoring it, 112. 
and remainder-man, agreement between, not enforced, if tenant 
for life remains in possession, 173. 
THEATRE, agreement to act at, cannot be enforced, 162. 
THIRDS, election as to under settlement on marriage of female 

infant, 2. 
TIMBER, growing, whether an interest in land within Statute of 
Frauds, 75. 
agreements respecting, 239« 
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TIME, relief af^ainst lapse of, in equity, 125. 
materiality of, in contracts of sale, 126. 

cases where it is held to be material, 126. 
when of importance in the payment of money, 302. 
TITLE, acquired by vendor before the hearing, sufficient to obtain a 
decree, 62. 
purehaser entitled to good title, 115. 
not bound to take doubtful title, 115. 
de6nition of doubtful title, 116. 
Courts of Equity will not determine whether title is good or bad, 

115. 
different practice in Courts of Law, 116. 
Courts of Law determine whether an equitable objection to a 

title is valid, 1 16. 
equitable title sufficient for vendor filing bill, 125. 
agreement to take vendor's title not implied, 129> 131. 
waiver of right of inquiry as to title, 129* 
bad title not foreed on purchaser, 130. 
conditions as to, 129. 
TITLE DEEDS. See Dbbdb. 

TRADE, covenant in restraint of, not usual covenant, 119. 
contracts in restraint of» when enforeed, 209, et seq, 
injunction against carrying on contrary to agreement, 134. 
sale of good-will of trade, does not imply agreement against 

carrying it on by party selling, 136. 
agreement to carry on, cannot be enforced, 164. 
TREASURY THE» Lords of, when subject to the jurisdiction of tiie 

Court, 23. 
TREATY, transaction amounting to, cannot sustain suit, 36. 

parol agreement, afterwards put into writing is mere treaty^ 37* 
TRUST breach of, agreement involving, not enforced, 221. 

actually created in favour of volunteers, enforced by the Court, 43. 
for payment of debts. See Debts. 
TRUSTEE, committing breach of trust at instigation of married 
woman having separate estate, 10. 
acting under a trust deed not executed by him, bound by it, 81. 
bound to make good representation as to estate being free from 

incumbrances, 87. 
power of, to apply interest in trust fund belonging to a party 
towards restoring part of the fund abstracted by him, 113. 

even in case of a legal estate taken, with 
notice of the claim, 113. 
cannot contract not to exercise this power, 114. 
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TRUSTEE, continued. 

for sale for payment of debts, has implied power to give dis- 
charges for purchase money, 122. 
for payment of debts by tnist deed, mere agent, 46. 
ordered to perform th» contract of his cestui que trusts, 168. 
for sale, agreement by, when enforced, 221, 222. 
cannot bny, 223. 
bound to buy land with trust money, buying land, 291. 

U. 

UNDERTAKING, absolute, does not require acceptance by the other 
party, 37. 
there must be a good consideration for, 57. 
USURY, contract upon, 184, 200, 201. 

V. 

VENDOR AND PURCHASER. See Lien, Title, Pukchase 
Money. 
proper covenants between, 117. 

purchaser of leasehold interest must enter into proper covenants, 
118. 

filing bill alleging vendor cannot make good title, bill 

must be dismissed, 173. 
may insist on having all that the vendor can give, with 
an abatement for that he cannot give, 299. And see 
Jones V, Evans, 12 Jur. 664. 
vendor must secure to purchaser specific property sold, 115. 
must enter into proper covenants, 117. 
committing equitable waste, cannot compel specific per- 
formance, 298. 

W. 

WARD. See Guardian. 
WARDS OF COURT. See Infant. 

WASTE, vendor committing equitable, cannot compel specific per- 
formance, 298. 
tenant committing, the Court will not relieve against forfeiture, 

306,311. 
lessee covenanting to leave premises in good repair, restrained 
from committing, 315. 
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WIDOW, agreement by, on second marriage in favour of issue of first, 

whether voluntary, 54. 
WIFE. See Husband and Wife. 

WILL, power to dispose of property by, agreement by married women 
having, 8. 
compromise of question arising under, favoured by the Court, 

69, 70. 
agreement with testator by party taking under, enforced, 82. 
mutual agreements to leave money by, 254. 
intended satis£Eu:tion of covenant by, raises an election, 281. 
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